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DICKINSON, JUSTICE, FOR THE COURT:
1. On November 1, 2001, Ngan Tran (“Tran”) and Thong Le (“L€’) planned to rob the home
of Minh Heiu Thi Huynh (*Minh”), where she lived with her two daughters, Thuy Hang Huynh
Nguyen (“Thuy”), age fifteen, and Thanh Truc Huynh Nguyen (“Thanh’), age deven. Armed
with a gun, the two men went to Minh's home, knocked on the door, and were alowed in by

Thuy who was home with her aster. Tran and Le tied and gagged the girls and waited for Minh



to return home. At some point, Tran briefly left the home to move the car, leaving Le with the
girls.
92. When Minh returned home, she was overpowered and hogtied with electrical cord.
When Tran demanded money, she directed hm to her purse. The victims were beaten and
drangled until they died. After attempting to sanitize the crime scene with bleach and water
for severa hours, Tran and Le left with approximatdy $1,300 and a bookbag containing some
household items.
113. When Le was later arrested and charged with the crimes, he was carying some of the
money. He confessed to the robbery but maintained that he had no idea Tran planned to kill the
mother and the girls. He inssted he took no part in the murders. Prior to Le's trid, Tran
committed suicide. Le was convicted of three counts of capital murder and sentenced to desth,
and he now gppeds, raising fifteen issues for our review.
ANALYSIS

1. Did the trial court err in overruling defendant’s motion

for individual sequestered voir dire and the defendant’s

motion for additional peremptory challenges?

Individual sequestered voir dire

14. Le filed a motion for individud sequestered voir dire on the issue of the death pendty.
At the hearing on Le's mation, his counsd clamed the pretrid publicity surrounding his case,
coupled with additiond publicity surrounding the his co-defendant’s suicide, together with the
atitudes of the death pendty in generd, judified individud sequestered voir dire. The State
disagreed, dating that individud vair dire should be dlowed only in cases where the genera

questioning of the jury demongrates the need for individud questioning.



5. In denying L€ s motion, the trid court stated:

| believe we primarily would have individud voir dire from jurors who indicate

that they have some knowledge of the facts of the case, and we wouldn't want

them blurting out what they heard, or their opinions about this particular case,

or whether the defendant should or shouldn't get the death pendty in this

paticular case. So we would certainly alow or consgder dlowing upon reques,

individual voir dire dong those lines on that issue. Generdly we don't dlow

individud voir dire as to the basic questions about the death pendty or ther

bdief, but if somebody begins to enter into an area that might be preudicid,

then, of course, we can dways stop them and do that on an individual basis. But

| think we'll just wait on that until the time comes and see what responses we

get.
T6. Le contends the deniad of his motion was error, dting URCCC 3.05, which states that
“individud jurors may be examined only when proper to inquire as to answers given or for
other good cause alowed by the court.”
17. Prior to voir dire, the prospective jurors filled out a questionnaire. During voir dire,
Le's counsd requested dl prospective jurors to stand who responded in the questiomaire that
they believed a person convicted of murder should automatically receive the death penalty.
Twelve stood. Noticing that some prospective jurors remained sested who he believed should
have stood up, Le's counsd requested the trid court to individudly voir dire those prospective
jurors who answered the question in the afirmaive in the questionnaire, but did not stand in
response to his request. The trial court denied this request and instructed counsdl to ask his
questions in public. Le's counsel then asked the venire if any would vote for the death penaty
regardless of the circumstances if they found the defendant guilty of capitd murder. Twenty-
one prospective jurors responded that they would. Le contends that this was an unusudly large

number of prospective jurors predisposed to vote for the death penaty. He stated he could not

fredy explore the matter in open court for fear of tanting the remaning prospective jurors.



Le contends that had the trid court adlowed individud voir dire, defense counse may have been
ae to demondrate to the court to srike some prospective jurors for cause, leaving more
peremptory strikes for the defense.

T18. The record reflects, however, that Le requested only three of the prospective jurorsin
question be sricken for cause. In fact, the record reflects that the tria court struck (for cause)
seven of the prospective jurors in question at the State’'s request. The record further reflects
that dl of the prospective jurors Le contends were “predisposed to the death pendty” were
sricken as prospective jurors, either by the peremptory chalenges or for cause.

T9. Le cites Jones v. State, 461 So. 2d 686 (Miss. 1984), in support of his argument that
the tria court erred by not alowing individua voir dire. However, in Jones, defense counsdl
objected to individud voir dire. This Court held that“it is well within the discretion of the trid
judge to dlow individud voir dire in a proper case.” Id. a 692. Our refusa to reverse a tria
judge for dlowing individud voir dire is not authority for the propostion that we should
reverse atrid judge for refusing to dlow it.

710. Le contends that “[tlhe safer practice in dtuations involving possible prgudice isto
interrogate each juror separately and out of the presence of the other jurors” quoting from
United States v. Schrimsher, 493 F.2d 848, 854 (5th Cir. 1974). In Schrimsher, the trid
judge questioned the jury en masse regarding a newspaper aticle.  Although the Ffth Circuit
stated that individud interrogation of each juror would be a safer practice, it found that there

was no eror in thetrid court’ sfallureto do so. 1d.



11. The State tdls us Le fals to demonstrate any question Le was prevented from asking
a dnge juror. Furthermore, a the concluson of defense counsd’s questions, the following
took place:

THE COURT: Let me ask the attorneys to gpproach the bench briefly.

(BENCH DISCUSSION)

Areydl satisfied with al the answers that were given on the desth pendty?

MR. [DISTRICT ATTORNEY] MILLER: Sure.

THE COURT: Do you want me to ask anything else?

MR. MILLER: I'mfine.

THE COURT: Areyou okay?

MR. [DEFENSE COUNSEL] CONANT: Yes, gr.

(END BENCH DISCUSSION)
12. The State contends that the individud voir dire issue on apped is procedurdly barred
because Le€s counsd declined the trid court's offer to ask any additional questions.
Alternatively, the State cites Edwards v. State, 737 So. 2d 275 (Miss. 1999), for the
proposition that the denid of individud sequestered voir dire does not condtitute error. In
Edwards, the defendant clamed the trid court erred by denying his request for individual
sequestered voir dire under circumstances smilar to those in the case sub judice. Id. at 307.
Quoting Rue 3.05 of the Misssdppi Uniform Circuit and County Court Rules, this Court
sated “that the rule does not require more than what it states on its face,” and tria judges act
“within their discretion granted by the rule)” when they deny motions for individua sequestered

voir dire. 1d. a 308 (citations omitted). This Court has dso held:



While the Court has stated that Rule [3.05] dlows a circuit court, in its own
discretion, to utilize individualized, sequestered voir dire, this Court further held
that Rule [3.05] does not require more than what is stated on its face. Russell
v. State, 607 So. 2d [1107], 1110. (internd citations omitted). In Russell, this
Court stated that the “contention that he [Russdll] should have been dlowed to
individudly vair dire jurors out of the presence of the others is not supported
by the decison of the Court.

Russell, 607 So. 2d at 1110; White v. State, 532 So. 2d at 1218.
113. The State reminds us tha “[a]n gppelant mugt show actua harm or prejudice before this
Court will reverse a trid court’s limitetion on vaoir dire” Morris v. State 843 So. 2d 676, 678
(Miss. 2003) (cting Stevens, 806 So. 2d at 1054). Furthermore, “this Court will treat with
deference a venire person’s assartions of impartidity.” 1d.
114. We redffirm our holding in numerous cases, including Stevens v. State, 806 So. 2d
1031, 1054-55 (Miss. 2001), and again state that the decison of whether to alow individual
sequestered jury voir dire should be left to the sound discretion of the trid court. The trid
court in the case sub judice alowed juror questionnaires and open voir dire. He further offered
the option of small group voir dire, and he alowed many prospective jurors to approach the
bench to answer questions posed during voir dire.  Finally, he offered Le's counsd the
opportunity to have any additiond questions put to the prospective jurors. We find no error
here.

Additional Peremptory Challenges
715. Prior to tria, based on the heightened senstivity of a death pendty case andissues
related to the death pendty, L€s counsd requested additional peremptory chdlenges. Le
contends that the denid of individud sequestered voir dire compelled him to use peremptory
drikes on some prospective jurors who said they would automatically impose the death
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pendty, and others who were not sure. Stated another way, Le contends that — had the tria
court dlowed individud voir dire — he might have been adle to convince the court to strike
some of those jurors for cause, leaving him more peremptory strikes.

16. Le clams he was forced to accept one prospective juror who was a victim of three
robberies, another who was a brother-in-law of the Assstant Police Chief of Ocean Springs,
two others who heard something about the case in the news media, and ill another who
received a drange phone cdl which left “T. L€’ on the cdler i.d. Citing Mhoon v. State, 464
So. 2d 77 (Miss. 1985), Le says this Court has directed trid courts to consider affording
defense counsd additional peremptory chalenges in capital cases where the jury pool is
improperly skewed in favor of death. In Mhoon, 6 out of 12 jurors were ether involved in law
enforcement or were related by blood or mariage to lav enforcement. 1d. a 80. This Court
hdd that “in the norma case - with a norma digribution of law enforcement officers and their
relaives in the jury pool - there is no reason why, if left unchalenged peremptorily, an officer
or an officer’s rdative should not serve on a jury if othewise qudified to follow the law and

the evidence.” Id. a 81 (citations omitted). This Court went on to conclude:

In this paticular case, however, the sheer number of law enforcement-
connected persons in the jury pool, as well as persons sdlected as jurors, has
worked a great hardship on Mhoon. Given the datistical aberation in the jury
pool, the judge could have done severd things to amdiorate its preudicia
effect: (1) he could have afforded counsd additiond peremptory challenges, (2)
he could have increased the sze of the avalable venire as wel as affording
additiond chdlenges, or (3) he could have sustaned a least some of the
chalengesfor cause.



17. Because L€s venire included only one potentid juror who was related to alaw
enforcement officer, we do not find Mhoon helpful in resolving this case.
118. We are persuaded, however, by the fact that, in sdecting the jury, Le did not exercise
dl of his peremptory chdlenges®! Having left peremptory challenges on the table, Le can
hardly demondrate prgudice for lack of additiond peremptory chdlenges. We find this issue
to be without merit.

2. Did the trial court err in failing to quash the jury, because

it was not drawn from a fair cross-section of the

community?
119. Le next contends that the jury pand did not represent a fair cross-section of the
community because it did not indude Asans. As to this issue, Le moved for additiond
peremptory chdlenges or, in the aternative, to quash the jury pand. The tria court denied the
motion.
920. Circuit Clerk Joe Martin tedtified that the pool of potential jurors in Jackson County
is taken from registered voters. Martin further tedtified that the specid venire for Les case
was sdected by computer, in accordance with the law, just like any other capital murder case.
Le contends that the county does not take into account the fact that Asians do not vote, thus
effectivdy diminating a Sgnificant faction of the community from service on juries.

121. In an attempt to support this argument, Le cites Taylor v. Louisiana, 419 U.S. 522, 95

S.Ct. 692, 42 L.Ed. 2d 690 (1975), which hdd that an accused is to be afforded a far trid by

'During post-trid motions, the tria judge stated:

Okay. So | do not believe that there was any showing that additiona peremptory
chalenges would be needed and, in fact, the Defendant didn’t use dl his challenges so
Il deny that request, that part of the motion.
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an impartid jury chosen from a “far cross-section of the community.” However, in Taylor,
the United States Supreme Court held:

It should aso be emphasized that in holding thet petit juries must be drawn from
a source farly representative of the community we impose no requirement that
petit juries actudly chosen must mirror the community and reflect the various
didinctive groups in the population. Defendants are not entitled to a jury of any
particular compostion, Fay v. New York, 332 U.S. 261, 284, 67 S.Ct. 1613,
1625, 91 L.Ed. 2043 (947); Apodaca v. Oregon, 406 U.S, a 413, 92 S.Ct., at
1634 (plurdity opinion); but the jury wheds, pools of names, panels, or venires
from which juries are dravn mug not sysematicadly exclude didinctive groups
in the community and thereby fail to be reasonably representative thereof.

Id. & 702. Similarly, this Court has hdd:

The Sixth Amendment to the Conditution of the United States mandates that dll
defendants receive a trid by an impartid jury. In Britt v. State, 520 So.2d 1377
(Miss. 1988), Appdlant damed that he was denied a far trid as there was not
a cross-section of his community present in the seated jury. Appdlant also
dleged that the State sysemdicdly excluded men as jurors. This Court held
that “[a]lthough the defendant does have a right to be tried by a jury whose
members were selected pursuant to a nondiscriminatory criteria, . . . the Sixth
Amendment . . . has never been held to require that petit juries actualy chosen
must mirror the community and reflect the various didinctive group of the
population.” Britt, 520 So.2d at 1379 (citing Taylor v. Louisiana, 419 U.S.
522, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975).

Furthermore, in Lanier v. State, 533 So0.2d 473 (Miss.1988), this Court
outlined the édements necessary to edtablish a prima facie vidaion of the far
cross-section requirement for an impartia jury:

1) the group dleged to be excluded is a “didtinctive’ group in
the community;

2) the representation of this group in venires from which
juries are selected is not far and reasonable in reation to
the number of such personsin the community; and

3) this under representation is due to sysematic exdusion of
the group in the jury sdlection process.



Lanier, 533 So.2d at 477 (quoting Duren v. Missouri, 439 U.S. 357, 364, 99
S.Ct. 664, 668, 58 L. Ed.2d 579 (1979)).

Simon v. State, 688 So. 2d 791, 806 (Miss. 1997).

22. Given Martin's testimony that the potentid jurors in Les case were selected by
computer, we fal to see how Asans are excluded from the jury pool, other than the fact that
some Adans do not wish to vote and, therefore, willfully exclude themselves from the voter

roll. Wefind thisissue to be without merit.

3. Did the trial court err in overruling the defendant’s
Batson objection?

7123. Le next contends that, for raddly motivated reasons, the State struck al African
Americans from the venire. Le properly raised a Batson objection to the strikes.
924. A prosecutor’s racialy motivated use of peremptory chalenges is a clear violation of
a criminal defendant’s rights under the Eighth and Fourteenth Amendments to the United States
Conditution. Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). Such
discriminatory use of peremptory strikes requires reversal.  Conerly v. State, 544 So. 2d 1370,
1373 (Miss. 1989).
725. A defendant who suspects the prosecutor has engaged in such conduct must make what
has become known as a “Batson Chdlenge” The appropriate procedure to be followed for a
“Batson Chalenge’ is set out by this Court in Stewart v. State, 662 So. 2d 552, 557-58 (Miss.
1995), asfollows:

1 The party objecting to the peremptory chdlenge must firds make a prima

fade showing that race was the criteria for the exercise of the
peremptory challenge.
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2. If this initid showing is successful, the party dedring to exercise the
chdlenge has the burden to offer a race-neutral explanation for striking
the potentid juror.
3. The trid court must then determine whether the objecting party has met
ther burden to prove there has been purposeful discrimingtion in the
exercise of peremptory chdlenges.
See also Stevens, 806 So. 2d at 1046.
126. Where a prosecutor’s race-neutral reasons for a drike are accepted by the trial court,

our standard of review of thetria court’s decison is asfollows,

This Court accords great deference to the trid court in determining whether the
offered explanation under the unique circumstances of the case is truly a race-
neutral reason. Stewart, 662 So. 2d at 558. This Court will not reverse a trid
judge's factud finding on this issue ‘unless they appear clearly erroneous or
againg the ovewhedming weaght of the evidence.” 1d. (quoting Lockett v. State,
517 So. 2d 1346, 1350 (Miss. 1987). One of the reasons for this is because the
demeanor of the attorney using the dtrike is often the best evidence on the issue
of race-neutrdity. Id. a 559 (dting Hernandez v. New York, 500 U.S. 352,

365, 111 S. Ct. 1859, 114 L.Ed.2d 395 (1991)).
Finley v. State, 725 So. 2d 226, 240 (Miss. 1998).
927. Le correctly cites Chisolm v. State, 529 So. 2d 635, 639 (Miss. 1988), for the
proposition that a race-neutral reason offered can serve as a masks for a true discriminatory
purpose. However, Chisolm further holds that “it is incumbent upon [the defendant] to come
forward with proof when given the opportunity for rebutta.” 1d.
728. In the case sub judice, seven of the State's peremptory challenges were used to strike
African-Americans. The State offered the following race-neutrd reasons for the strikes:

Juror Number 5
129. According to the prosecutor, juror number 5 asked very unusua andampligic
questions and appeared to lack understanding. The prosecutor cited Perry v. State, 637 So. 2d
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871, 874 (Miss. 1994), in which this Court held that a lack of understanding is a race-neutrd,
non-prejudicid reason for a peremptory strike. Specificaly, juror number 5 asked: “l have a
solution [sic] about murder and capitd murder. | don’'t understand the difference in those two.”
Later, during the defense’s vorr dire, he asked: “Sir, going back to your introduction, you sad
the word - what was that word you said, ‘ object’? What exactly isthe meaning of ‘object’?’
130. The State submits that it was reasonable for the prosecutor to conclude that either juror
number 5 would have had consderable difficulty following and understanding the course of the
tria, and/or he was trying to get dismissed from jury duty. The State further contends that the
trid judge was dtentive to this matter when the trial court stated that, based upon the court’s
observation of juror number 5 and his responses, he “was completely uninformed as to what
he was here about.” The trid court dated, “I got the impresson that he was completdy
uninformed as to what he was here about, so | would say - - I'll deny that Batson chalenge and
say tha that's a wuffident race neutral reason to drike the person.” In Perry, this Court
dfirmed the juror's lack of understanding as a race-neutral reason for the drike, “a fact
specificaly found by the trid judge” Perry, 637 So. 2d a 874. We redffirm that holding here,

Juror Number 7
131. According to the prosecutor, juror number 7 — an African-American schoolteacher —
was struck because

[slhe was a teacher and she sad that she fdt like it was more important for her

— and quite frankly, | agree with her — she fdt like it was more important for her

to be teaching the first week of school than to be a juror here, and | felt like she

wouldn’'t be concentrating on what she was doing, and would pretty much resent
that fact that she was here.

12



132.

denied the Batson chdlenge bdieving that it was a suffident race-neutral reason.
on appeal, however, that race neutral reasons must be related to the case, Chisolm, 529 So. 2d

at 638, and that employment had nothing to do with the case. During voir dire, the tria court

Defense counsd stated he believed those comments were accurate, and the tria court

questioned the potentid jurors regarding hardships:

133.

JUROR NUMBER 7: | am a teacher, dso, and | would have to make
arangements. | have 120 students that | have to see off during the day, and |
would have to make arrangements for a sub folder, or notes or whatever to give
to my students, and | also need medication.

THE COURT: Wadl, do you think dl of that could be accomplished and you
could serve, or are you saying that you couldn’'t do that?

JUROR NUMBER 7: | think | would be better serving my class if | was in class,
snce we're just starting school.

The State further points out that it initialy moved to strike juror 7 for cause.

discussing juror number 7, the prosecutor stated:

134.

MR. MILLER (for the State): She was a school teacher, | think. She had a
problem with sequedtration, said she would best be serving her class in the
classoom. She knows one of the defense witnesses, not that that redly means
anything, but she did say that she had a serious problem with sequestration, does
not want to serve, and fedls like she could better serve her class,

THE COURT: What do you say on that?

MR. CONANT (for the defense): | don't believe that qudifies for cause, Your
Honor.

THE COURT: | don't ether. She did indicate she didn't want to sarve, but she
sad dhe could get a subgtitute if necessary, | believe, so I'll deny that request for
calse.

Subsequently, the Circuit Clerk stated to the trid judge:

MR. JOE MARTIN: No. 7 wanted to be [excused], dso.

13
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THE COURT: What?

MR. JOE MARTIN: The teacher.

THE COURT: What? About having to teach?

MR. JOE MARTIN: She didn’'t want to be here, Judge.

THE COURT: Wdl, | know that. A lot of them don’'t want to be here. | don’'t
particularly want to be here mysdf.

MR. JOE MARTIN: | know. She said she had a problem with her school.

MR. SAUCIER: | think the main thing was the beginning of school. Not that
they’rein schoal, but it's the first week of schoal.

MR. MILLER: Are you taking about No. 7, Joe?

MR. JOE MARTIN: Y esh, She came to me, also.
135.  Furthermore, during voir dire, juror number 7 stated that she knew a witness for the
defense: “1 know Curtis Cotten pretty well. He safriend of ours”
136. The State exercised one of its peremptory chalenges to strike juror number 7. When
a defendant contends that the reasons for the drike offered by the State are pretextud, “[i]t is
incumbent upon a defendant daming tha proffered reasons are pretextua to raise the
agument before the trid court” Mack v. State, 650 So. 2d 1289, 1297 (Miss. 1994).
Defense counsd faled to chdlenge the employment-rdated reasons for the drike as
pretextud. The only response from defense counsd regarding the tescher’s problems a
school was that he believed those comments were accurate.
137. Le points out that the State struck African-American jurors for the stated reasons, but
did not strike white jurors who had much more compelling reasons to be struck. However, the

issue before us is whether the race-neutral reasons offered were sufficient; not whether there
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was another juror with more compeling reasons for a peremptory strike.  Furthermore,
defense counsdl did not raise this issue to the trid court and is therefore proceduradly barred
fromrasngit here,

138. Notwithstanding the procedurd bar, the State contends that during the course of jury
section, the State expressed the following race-neutral reasons for driking juror number 7:
1) she had serious problem with sequestration; 2) she did not want to serve; 3) she felt she
should be sarving in the classroom; 4) she would not be concentrating on the trid; 5) she would
resent the fact that she was on the jury and 6) she knew the defense witness. As authority for
its pogtion, the State cites Manning v. State, 735 So. 2d 323, 340 (Miss. 1999) (“A juror’'s
reluctance to serve or preoccupation with matters outside the courtroom is a valid race-neutra
reason for purposes of Batson”); Brewer v. State, 725 So. 2d 106, 122 (Miss. 1998) (The fact
that the juror “had attempted to get off jury duty from the sart” is a race-neutral reason.);
Woodward v. State, 726 So. 2d 524, 531 (Miss. 1997) (“A prosecutor may sense by a juror’s
demeanor that he is hodile to being in court and this fear that the juror might respond
negativey to the prosecution smply because the government was responshble for caling him
to jury duty.”); Walker v. State, 671 So. 2d 581, 628 (Miss. 1995) (“Jurors should not be
forced to serve when they expresdy state they do not want to.”) and Minor v. State, 831 So.
2d 1116, 1122 (Miss. 2002) (The fact that a “prospective juror . . . knew a potential witness’
isarace-neutra reason.).

139. Defense counsd faled to raise the pretextud issue at trid, and the trial court accepted
the State's reasons as race-neutral.  Applying the gppropriate standard of review, we are unable
to find that the trial court’s decison was clearly erroneous.
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Juror Number 18
40. The prosecutor stated he recognized juror number 18 right away as a juror who sat on
a previous jury which returned a “not guilty” verdict in a crimind rape case. Defense counsd
responded by dating that the juror did respond that he had been on a crimind jury but he
indicated that it would not affect his ability to gt on this one. The trid court hdd: “I bdieve
that would be a -- I’ll deny the Batson chdlenge. | think that would be a race neutra reason to
grike him.”
41. The State cites Brewer v. State, 725 So. 2d 106, 123 (Miss. 1998); Harper v. State,
635 So. 2d 864, 868 (Miss. 1994); and Ratliff v. State, 740 So. 2d 359, 360 (Miss. Ct. App.
1999), as authority for the propostion that a potentid juror's previoudy service on a jury that
did not convict is a vdid race-neutra reason. Furthermore, the State cites Walker v. State,
815 So. 2d 1209, 1215 (Miss. 2002) and Davis v. State, 767 So. 2d 986, 995 (Miss. 2000),
in support of its argument that a prosecutor’s distrust of ajuror is arace-neutra reason.
42. We recognize that the potentid juror assured the court that his previous jury service
would not affect his ability to St on this jury. However, such assurances are more relevant to
chalenges for cause. The State provided a race-neutral reason and we find the trid court did
not err in denying defense counsd’s Batson challenge for juror number 18.

Juror Number 19
143. The race-neutral reason offered by the prosecution for juror number 19 was that the
juror did not complete the last two pages of the potential juror questionnaire, which pages
contained the quedtions the prosecutor considered the most criticadl. Defense counsd stated
that the omitted information could have been supplied during voir dire, and the juror made no
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satements or comments which supplied a reason he could not st on this jury. The prosecutor
responded that he was unable to question the juror about this during voir dire because he was
handed the quedtionnaire immediately before he began questioning, and did not get a chance
to caefully review the responses until after voir dire questions were completed. The trid
court stated,

| would think that would be a race neutra reason, so | would deny the Batson

chdlenge. And the party didn't complete the part of the death pendty, and |

believe included in that are some of other things about trids or crimind matters,

0 | think that would be arace neutra reason.
44. The trid court specificdly found that the juror did not complete the questionnaire and
that it was the portion of the questionnaire regarding desth pendty and trid and crimind
matters. The State cites Gary v. State, 760 So. 2d 743, 749 (Miss. 2000), for its contention
that the ‘fallure to complete the jury questionnaire’ is a race-neutral reason. We agree and find
that the trid court did not err in denying defense counsel’s Batson chdlenge as to juror
number 18.

Juror Number 35, 36 and 37
5. The prosecution stated juror number 35 was struck because she dated, both inthe
questionnaire and when questioned during voir dire, that she was againgt the desth penalty. The
following transpired regarding juror number 35:

THE COURT: What do you say on that?

MR. CONANT: I’'m trying to see that she commented on that, Y our Honor.

MR. SAUCIER (for the State): I'll show the Court the - -
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THE COURT: She firgd sad she would automaticaly - - This was somewhat
confusng. | think a first she said she would automatically impose the desth
pendty, and then she said she didn’t believe in the death pendty.

MR. SAUCIER: That's exactly what she said, and dso, it follows correctly with
her form, saying that she was generaly opposed to the desth penalty.

THE COURT: It says she would automdicdly impose the death pendty in one
place, and generally opposeit.

MR. SAUCIER: It was very confusing. The whole time | was trying to figure out
what she was saying.

MR. CONANT: | don’'t have anything to add.

THE COURT: | bdieve that would be a sufficeat race neutra reason to strike
the person. I'll deny the Batson chalenge on her.

146. Defense counsd offered no rebuttal to the race-neutral reason given by the prosecution.
In Gary v. State, 760 So. 2d at 748, this Court held:

the record dealy illudrates that [defense] counsd offered no

rebuttdl to the State's explanations for its peremptory drikes. In

Bush v. State, 585 So. 2d 1262 (Miss. 1991), we stated that if a

racidly neutrd explanation is offered the defendant can rebut the

explandion. Id. at 1268. If the defendant makes no rebuttal, the

trial judge must base his decison only on the explanations given

by the State. 1d.
Wefind thetrid court did not err in denying this chdlenge.
147. The prosecution stated juror number 36 was struck because she stated inher
guestionnaire that she was strongly opposed to the death penalty and would dways vote for life.
Defense counsdl responded that, when he specificaly questioned her about her answer on the
guestionnaire, she stated it would not affect her decison in this case. The trid court dated,
“Wel, she sad srongly opposed. In my heart of heart, | strongly believe not to take a life for

a life, so | think that's a suffident race neutral reason to srike her, and I'll deny the Batson
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chdlenge on her.” We agree and find the trid court did not er in accepting this race-neutra
reason.
48. The prosecution stated juror number 37 was struck by the State because he stated that,
because of the Ten Commandments, he was srongly opposed to the death penalty. Defense
counsel did not chdlenge the State's reason for the strike.  The trial judge stated that the juror
“dso sad he would vote agang the death pendty regardiess of the circumstances. He would
vote for the death penalty - - would not vote for the death penaty regardless of the
circumstances.”
149.  Jurors number 35, 36 and 37 were al struck based on their views on the death pendlty.
In holding that a prospective juror’s opinion on the desth pendty is a race-neutra reason for
a peremptory chadlenge, this Court has stated:

We have hdd that a prospective juror's views on the death pendty do not make

one a member of a digtinctive class protected by Batson v. Kentucky, 476 U.S.

79, 106 S.Ct. 1712, 90 L.Ed2d 69 (1986), and its progeny. [Citations omitted].

Therefore, the State was not prohibited from exercisng peremptory chalenges

to strike jurors based on their beliefs concerning the death pendty.
Jordan v. State, 786 So. 2d 987, 1028-29 (Miss. 2001). See also Berry v. State, 802 So. 2d
1033, 1042 (Miss. 2001) (*A challenge by the State based upon a juror's views on the death
pendlty is an acceptable race neutral reason.”).
150. Findly, the State points out that defense counsel failed to assert any pretext regarding
its peremptory challenge of jurors 7, 18, 35, 36, and 37 and faled to refute the race-neutral

reasons oOffered by the State as to juror number 5. Therefore, says the State, this issue is

procedurdly barred. We agree. However, even if the issue were not procedurdly barred,
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we are undble to find the trid court erred in accepting the race-neutrd reasons offered by the
State for the drikes of the seven African-American jurors. We therefore find no merit to this
assgnment of error.

4. Did the trial court err in overruling the defendant’s
motion to suppress his statement to law enfor cement?

151. On November 3, 2001, Sergeant Joseph W. Nicholson (“Nicholson”) arrested and
interrogated Le. During the interrogation, Nicholson questioned Le as follows:

NICHOLSON: And the story that you are telling me is what you're going to have
to live with the rest of your life? What'syour rdigion?

LE: Buddhigt.

NICHOLSON: You'reaBuddig, an't you? You beievein God, don’'t you?
LE: Yesgdr.

NICHOLSON: And you believein reincarnation, don't you?

LE: Yes, gr.

NICHOLSON: You bdievein the souls of human individuds, don’t you?

LE: Yes, gr.

NICHOLSON: And you believe that there is three souls that was taken tonight,
don’t you?

LE: Yes gr.

NICHOLSON: And you believe that none of their souls are complete, none of
their souls are complete cause you have one of their souls, don't you?

LE: No response.
NICHOLSON: Don't you.

LE: | do not gr.
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152.
that he “tied both ssters up” and that he “hit the back of the head” of the mother with his fis.
Le later filed a pre-trid motion to suppress the confesson, daming that: (1) based on his age,
his inexperience with the jusice sysem, his limited <ill with the English language and the
manner in which the rights were read to him, under the totality of the circumstances, he did not
knowingly and intentiondly wave his conditutiond rights, and (2) the police induced
admissons by taking advantage of his rdigious beiefs when tdling Le that the souls of the

vicims would never be free unless he confessed. This, Le contends, made the statement

NICHOLSON: You have one of their souls, you do and you know their life is not
complete until you give them that soul back and you've got the burden to carry
your soul and ther soul and you can't carry that deep in you heart can you, Look
at me, Look at me, Son, you can’t carry that deep in your heart?

LE: (Inaudible)

NICHOLSON: It’'sthe difference between right and wrong, That'sdl it is.

LE: I know what’ s right and what' s wrong.

NICHOLSON: It'sthe difference between facing your fears.

LE: I know what’sright and what’ s wrong.

NICHOLSON: Y ou know what’ s right and what’ s wrong?

LE: When we left out yesterday . . .

NICHOL SON: Tying up three women is wrong, son. Tying up three women and
killing them iswrong.

LE: | toldyou | didn't.

During the interrogation, Le confessed to his involvement in the robbery and admitted

involuntary.
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153. At the hearing on Le's motion to suppress, Nicholson, Mike Ezell? and Le tedified. In
denying L€ smotion, the trid court stated:

All rignt.  The Court would find that the evidence presented, shows beyond a
reasonable doubt that the statement made by the defendant was fredy and
intdligently and voluntary made without any improper inducement. There were
no -- The Court does not find that there were any promises of savation or
redemption. Badcdly the officer was getting to the point, or asking him about
did he know - - did he understand right from wrong, and he indicated that he did.
The evidence further shows that the defendant reads, spesks and understands
English wdl. He was born in the United States, dthough from a Viethamese
family. He ill went to English-speaking schools to the tenth grade, and in his
tetimony today spoke English fluently, and indicated that he understood English
wdl and read English wel, and as | said before, went to the tenth grade. So there
was no - - the Court finds there was no improper inducement made, and that his
datement was a voluntary statement; that he understood his rights, and that he
made a voluntary waiver of his conditutional rights, that the proper Marijuana
(dc) [Miranda] Warnings were given to hm.  He initidled each and every one of
those and signed his name, which he signed the name that he uses, Tony. So I'm
going to deny the motion.

154. During the trid when the State moved to introduce the statement, Le renewed his
objection, and the trid court overruled the objection.

155. Where a trid judge finds a a prdiminary hearing that a confesson is admissble, “the
defendant/gppellant has a heavy burden in atempting to reverse that decison on apped.”
Evans v. State, 725 So. 2d 613, 634 (Miss. 1997) (citations omitted). “Determining whether
a confesson is admissble is a finding of fact which is not disturbed ‘unless the trid judge
applied an incorrect legd standard, committed maenifest error, or the decison was contrary to

the overwhdming weaght of the evidence’” Snow v. State, 800 So. 2d 472, 495-96 (Miss.

’Mike Ezdl is alaw enforcement officer who was involved in the investigation of the crime and
the interrogation of Le.
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2001) (quoting Lee v. State, 631 So. 2d 824, 826 (Miss. 1994) (quoting Balfour v. State, 598
So. 2d 731, 742 (Miss. 1992)).

A. Did Le Waive His Constitutional Right to Remain Slent?
156. Le contends that his age, inexperience with the justice system, and limited skill with the
English language and culture, together with the manner in which his rights were reed to him;
and consdeing the totdity of the circumstances test, prevented him from knowingly and
intdligently walving his conditutional right to remain silent. Le is correct in asserting that,
“[w]hen determining voluntariness, the court must look at the ‘totality of the circumstances
surrounding the statement.” Jones v. State, 841 So. 2d 115, 130 (Miss. 2003). Le, who was
nineteen years old at the time of the quedioning, adso points out that youth can be a factor to
consder under the totaity of the circumstances test. Miller v. State, 243 So. 2d 558, 559
(Miss. 1971).
157. InPuckett v. State, 737 So. 2d 322, 350 (Miss. 1999), this Court held:

The purpose of Miranda is to protect the defendant's Ffth Amendment right
agang sdf-incrimination by affording him the right to remain slent. However,
if the defendant does not take advantage of his right to reman sSlent, any
gatements he voluntarily makes can and will be used agang hm in a court of
law. . . . Accordingly, when a defendant does not heed these warnings and invoke
his right to glence, but voluntarily makes datements, it is not error for the
prosecution to use these statements &t trid against the defendant.

158. Le was given his Miranda wamings on two separate occasions.® At the hearing on the
pre-trial motion, Le tedtified on direct examingion that he thought that the police had told him

“something about getting a lawyer,” but that Le did not understand that it was his conditutiona

3Nicholson testified that Le was read his Miranda rights when he was physicaly arrested and
again when he sgned the Rights form.
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right at the time. Le further tedtified that he had sgned a release of his rights form, but that
he had sgned it without looking at the statement. However, Le aso Stated that “if [he] did sign
it, [he] probably glanced through it” Le tedtified that he could read English. Le further
tedtified that he sgned the release while being questioned by the police, who told Le to initid
the foom. Le stated that he did so, but “didn’t look” &t it. On cross-examination, Le testified
tha he had heard the Miranda wanings may times on tdevison, but stated that if he had
understood his congtitutional right to remain slent, he would not have answered the police
officer’s questions. The State questioned Le about what it was he did not understand about his
rights, and Le answered that he “just felt like . . . [he] had to answer [the officer's] questions.”
Le admitted that his Miranda rights had been given to him twice, and that he had sgned the
release form.

159. Le contends that he did not understand his rights because of the cultural barriersand
because, “in the shrimping community on the Gulf Coast, the Vietnamese can live ther lives
separate from the American community, separate in speech, separate in rdigion, and separate
in culture” However, after obsarving Le and hearing his testimony, the trid judge concluded
that Le knowingly, intdligently and voluntarily waived his right to reman slent. We find that
the trid court did not apply an incorrect legd standard, did not commit manifes error, and his
decison was not contrary to the overwhdming weght of the evidence. Snow, 800 So. 2d at
495-96. Thus, thisissue has no merit.

B. Religious Comments
160. Le contends that Nicholson improperly used his religious beliefs to coerce himinto

meking incrimingting admissons.  Citing Johnson v. State, 107 Miss. 196, 209, 65 So. 218,
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219 (1914), Le tdls us such use of rdigion and spiritudity in the interrogation room is
condemned by this Court. It is true that a confesson was obtained from Johnson, at least
partidly by offering him the hope of savation, and that this Court found the confesson to be
involuntary.  However, there were ggnificant factud differences in Johnson which make
impossble any meaningful comparison to the case before us today. In Johnson, this Court
described it as follows.
Appdlant was friendless, and a dranger in the cdty. He was charged with the
gravest offense known to the law and imprisoned therefor. He was ill and in a
nervous and weak physica condition. He was under fear of mob violence. In
this condition, he was vidted three times within 24hours by a strong man, one
who was experienced in obtaning confessons, and who vidted hm only to
secure his confesson. The very words used in the effort to obtain the
confesson were enough, under the circumstances, to put appellant, aready sick
and excited, in nervous dread.
Johnson v. State, 65 So. a 219-20. In anayzing whether Johnson's confession was coerced,
this Court stated:
It is necessary to look at dl the surrounding [circumstances] of the person
meking the confession in order to determine whether it is rendered inadmissble
because it resulted from fear or threst or the undue influence of a person, even
though one not in authority, operating upon the mind of the person confessing.
Even the acts of third persons may amount to a threat excluding confession,
though no obyjectionable words are spoken.
Id. at 219.
161. Inthe case sub judice, Le had aready confessed to the robbery and to the fact that the
killings occurred during the course of the robbery, before any mention of his rdigion.

Furthermore, we do not find in the record any admissons in response to the religious line of

questioning. To the contrary, Le continued to deny killing anyone.
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62. Le argues that the rdigious comments led him to admit important details which could
matter a great deal to a jury deciding whether to impose a sentenced to death. Even if true,
however, Le mus further demondrate that the religious discusson condituted impermissble
coercion.

163. In Welch v. Butler, 835 F.2d 92 (5th Cir. 1988), Welch made a statement, in a taped
conversation with his wife, that he was concerned that God would never forgive him for
committing murder. 1d. a 93. During later questioning at the police station, Welch and a
police officer “discussed forgiveness and savation and prayed together for about three hours.

During this time, Welch made incrimingting statements.” 1d. at 93. At trial, Welch objected
to the admission into evidence of these statements, claiming they were coerced. 1d. a 95. In
reviewing theissue, the Fifth Circuit Stated:

To hod that the inculpatory dsatements were made voluntarily, “we must
conclude that he made an independent and informed choice of his own free will,
possessing the capability to do so, his will not being overborne by the pressures
and circumstances swirling around him.  The burden of proving facts which
would lead to an oppodte concluson is on the [defendant]” Jurek v. Estelle,
623 F.2d 929, 937 (5th Cir. 1980) (en banc).

There can be no doubt that Welch's confesson was not the product of will
overborne by the police. One does not have to be devout to accept the fact that
Welch was concerned about his sdvation and about divine forgiveness,
However, this concern existed before his conversations with Eadey. At mog,
the police set up a Stuation that dlowed Welch to focus for some time on those
concerns with a fdlow Chrigian in the hope that his desire to be saved would
lead him to confess. What coercion that existed was sacred, not profane.

835F. 2d at 93.
64. In caefully reviewing the record, we cannot find any error in the trial court’s decison

to dlow into evidence the statements made by Le.
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5., and 6. Did the trial court err in overruling the defendant’s objection
to the admissbility of opinion testimony by Grant Granham and
defendant’s motion for mistrial regarding forensic test results?
165. Le dams tha Grant Graham was not qudified to give expert tetimony and, even if he
was, histestimony should have been excluded because of a discovery violation.
166. On Jduy 19, 2000, the trial court entered an order requiring the State to produce to the
defense dl expert opinions. The witness list provided to L€s counsd sated in pertinent part:
Enclosed is an updated witness list of may cal witnesses:
1) Grat Graham - Gulf Coast Misssdppi Crime Lab was a crime scene
technician; will explan the three enclosed diagrams will identify crime scene
photos.
167. Rule9.04 of the Uniform Circuit and County Court Rules statesin pertinent part:
[T]he prosecution mugt disclose to each defendant or the defendant’s attorney,
and permit the defendant or defendant’'s attorney to inspect, copy, test, and
photograph upon written request and without the necessity of court order the
fdlowing which is in the possesson, custody, or control of the State, the
exisence of which is known or by the exercise of due diligence may become
known to the prosecution:
Any reports, statements, or opinions of experts, written, recorded or otherwise
preserved, made in connection with the particular case and the substance of any
ora statement made by any such expert.
168. Graham testified at trial that based on blood stain patterns and other evidence, the
victims had suffered blunt force trauma. He based his opinion, a least in part, on blood stain
patterns. This led to a motion for migtrid which was denied. Graham aso offered testimony
about two vehicles obtained by the Sheiff's office  Information about the blood stain patterns
and the two vehides was included in a report authored by Graham and provided to the Sheriff,

but not provided to Le's counsdl.
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169. According to Graham, one of the vehides contained a white, plastic gdlon jug which
contained an unknown clear liquid. Graham then offered an opinion as to how one could
remove fingerprints from a crime scene. L€'s counsd objected, claming the liquid was not
identified, and further claming he was not told in discovery of the two vehicles.
170. In response to L€s objections regarding dleged discovery violations, the prosecutor
Stated to the court:

Judge, he got everything that's in discovery. There's a list of where the items

were found, the search warrant, consent to search, everything. He needs to look

a hisdiscovery.
71. Graham then gratuitoudy informed the court: “I did include the information inmy
report, as well.” The trid judge then overruled the objection, and questioning resumed until
the court released the jury for lunch a 12:00 p.m. When everyone returned from lunch at 1:30
p.m., and with the jury in the jury room, Le's counsd revisted the issue of Graham's report.
He told the court:

Wedl, | don't have a report from Mr. Graham a dl. He mentioned on the stand

that he had provided a report to the Didrict Attorney’s office.  Unless his report

was his diagrams only, | haven't received anything like that.
72.  Without ruing on the objection, the trial judge allowed L€'s counsel to crossexamine
Graham, who tegtified he sent his report to the Sheriff’'s department on March 5, 2002. After

dlowing the prosecutor to complete redirect examination, the court sent the jury back to the

jury room* to alow counsd to discuss Graham's report. During the discussion, L€'s counsdl

“After returning from lunch a 1:30 p.m., the jury listened to thirteen minutes of testimony, and
was then returned to the jury room at 1:43 p.m., where they remained for amost an hour.
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requested a midrid, based upon the State's “violation of discovery.” The court adlowed Le's
counsd thirty minutes to review the report, after which he renewed the motion for a midrid.
173. In denying the motion for midrial, the court stated that Le had not shown preudice.
However, the trid court dlowed L€s counsd to cross-examine Graham outsde the presence
of thejury to explore the issue.
74. Le now raises the issue with this Court, daming that both the expert testimony and the
discovery violaion require reversal of his conviction. As support for his pogtion, Le cites
Ramosv. State, 710 So. 2d 380, 386 (Miss. 1998), which states:
In Hertz v. State, 489 So. 2d 1386 (Miss. 1986), we admonished the
prosecuting atorneys that they ‘should make avalable to atorneys for
defendants al . . . materid[s] . . . and let the defense attorneys determine
whether or not the materid is useful in the defense of the case.  We direct the
attention of trid judges to this problem and suggest tha they diligently
implement  this suggestion in order to dispense with costly errors which might
cause reversal of the case, Barnes v. State, 460 So. 2d 126 (Miss. 1984);
Harrisv. State, 446 So. 2d 585 (Miss. 1984); Morrisv. State, 436 So. 2d 1381
(Miss. 1983)." Id. at 1388 (emphasis added). In Dotson v. State, 593 So. 2d 7
(Miss. 1991), this Court reproved, ‘Now, we take this opportunity to reinforce
that which we stated in Hertz with a Smple message to the bench and bar. Read
HertZz Apply HertZ’ 1d. at 12 (Emphasis added).
Ramos, 710 So. 2d at 385-86.
175. Le dso cites Acevedo v. State, 467 So. 2d 220, 224 (Miss. 1985), in support of his

contention that cross-examination of an expert is inuffidet to correct the error, snce his
counsdl had no notice or reasonable opportunity to prepare for an effective cross-examination.
Furthermore, dting Harrison v. State, 635 So. 2d 894 (Miss. 1994), Le contends that the tria

court’s falure to grant a continuance was reversble error. In Harrison, it was found that the
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trid court did not comply with the requirements of Box.® Id. a 900. The defendant had filed

a motion pursuant to Rule 4.06, as wdl as a motion to compe the State to come forward with

the evidence. Id. at 898. “The State responded only by providing a copy of Dr. McGarry's

autopsy report, which did not state any opinion as to the instruments that caused the victim's

injuries.” 1d. During trid, Dr. McGarry tedtified as to his opinions on possble causes of

certain injuries, the vidim was conscious when certain injuries were inflicted and the victim

was raped. 1d. The defense counsd made a discovery violaion objection which was overruled.

Additiondly, the trid court refused denied counsd’s atempt to invoke the requirements of

Box. Id. a 899. Asareault, this Court found reversible error. 1d. at 900.

176. Le contends that had Graham's opinions been produced prior to tria, his counse could
have evduated the opinions with the assstance of a forendc expert. Rule 9.04 (I) of the
Uniform Circuit and County Court Rules provides in pertinent part:

If during the course of trid, the prosecution attempts to introduce evidence
which has not been timdy disclosed to the defense as required by these rules,
and the defense objects to the introduction for that reason, the court shal act as
follows

1. Grant the defense a reasonable opportunity to interview the newly discovered
witness, to examine the newly produced documents, photographs or other
evidence;, and

2. If, ater such opportunity, the defense clams unfar surprise or undue
prgudice and seeks a continuance or midrid, the court ddl, in the interest of
jusice and dbsent unusud circumdgtances, exclude the evidence or grat a
continuance for a period of time reasonably necessary for the defense to meet
the non-disclosed evidence or grant a migtrid.

Box v. State, 437 So. 2d 19 (Miss. 1983), which set forth suggested guidelines when tria
courts are faced with a Rule 9.06 discovery violation. These guiddines are now found in Rule 9.06 (1).
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3. The court shdl not be required to grant ether a continuance or mistrid for

such a discovery violaion if the prosecution withdraws its efforts to introduce

such evidence.
77. Furthermore, as discussed supra, the rules require the State to produce to the defense
any opinions and reports rendered by experts. “To give expet testimony, the witness must be
quaified and tendered as an expert. |If the expert witness has not been first tendered as an
expert, the expert opinion should not be dlowed.” Walker v. State, 740 So. 2d 873, 882
(Miss. 1999). However, in the case sub judice, Graham was not tendered as an expert witness.
Nevertheless, he was dlowed to provide an opinion that the injuries to the victims were the
result of blunt force trauma  Specificaly, he tedtified that a the crime scene, he observed that
in the room where Thuy’s body was found, the bed skirt showed blood-stain patterns which
were congdent with blunt-force trauma  Graham further tedified that he found a fire
extinguisher a the crime scene.
178. Giving Le the benefit of every doubt, the most that can be said of Graham's"“expet’
tedimony is that he provided cumuldive evidence that the vidims suffered blunt force trauma,
a oconcluson which hadly required expert evdudion. The photographs introduced into
evidence require litle imagination regarding whether the vidims suffered blunt force injuries
Therr heads were bashed in. Even if expert testimony was necessary to edtablish the fact, the
State cdled another witness, Dr. McGarry, who tedtified that one of the victims had a massve
head inury to the back of her head. Dr. McGarry explained that the victim’'s scalp had been
broken open, her head was caved in and her skull was driven into her brain, and that she had

bruises around her face and a fractured jaw. Dr. McGarry tedtified that these injuries were the

result of the beating or pounding of her head with some kind of heavy object.
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179.  Furthermore, snce Le admitted tha al three victims were beaten, including blowsto
the head with a fire extinguisher, he can hardly dam prgudice from surprise testimony, expert
or not, which established nothing more than an opinion of blunt force injuries to the victims.
180. In Walker v. State, 740 So. 2d 873, facdng a amilar issue raised on appeal, this Court
held the testimony of a sheriff to be expert testimony because it was based on bloodstains and
the pogtion of the victim's body. However, “[tlhe error was, in the end, harmless because
there was other tesimony to the same effect.” 1d. a 882. The cumulaive evidence in Walker
paes in comparison to the cumuldive evidence here.  We find L€s assgnment of error
regarding Graham’ s expert opinion of blunt force traumais without merit.

181. We tun now to L€'s objection to Graham’'s report based on an dleged violation of
discovery rules. To begin, we shal review part of Graham's testimony, a portion of which has
already been discussed supra.  Graham tedtified that he had examined two vehicles, and had
found in one of them a plagic gdlon jug containing clear liquid. Defense counsel objected,
dleging that the defense had not received any information in discovery about the examination
of the vehicdes. The trid court overruled the objection, and defense counsel requested time
to review Graham's report. After Le€s counsd’s was dlowed a thirty minute review of the
report (discussed supra), the defense moved for a midrid. Defense counsed claimed that
Graham'’s report reveded that at the time Graham observed the crime scene, three cars were
in the vicims driveway, and that had defense counsel known this, he would have questioned
an ealier witness about the cars. The prosecution responded that the cars were vishble in the
photographs of the crime scene, and that Le mentioned one of these cars in his satement.
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182. The trid court then properly focused on whether the defendant suffered any prgudice
as a reallt of the aleged discovery violation. The tria court stated that defense counse had
not shown any prgudice. The trid court aso dated that the defense would be given an
opportunity to question Graham about the report outside the presence of the jury, and that the
defense would be dlowed to recal for further examination the earlier witness who counsd
clamed he would have questioned about the cars.
183. The purpose of Rule 9.04 is to avoid ambush or unfair surprise to either party at trid.
Hunt v. State, 687 So. 2d 1154, 1164 (Miss. 1996). Furthermore, Missssippi Rule of
Evidence 103(a) provides that “[error may not be predicated upon a ruling which admits or
excludes evidence unless a subgtantia right of the party is affected.”
184. We agree with the trid court. Le did not demonstrate that previously undisclosed
evidence introduced at tria affected his subsantia rights  Neither the jury nor Le learned
anything material from Graham or his report. Therefore, Le suffered no prgudice, and this
assgnment of error iswithout merit.

Five-gallon bucket of liquid
185. Graham aso tedified about a five-gallon bucket of liquid found at the crime scene. He
stated that it could have been used to attempt to destroy fingerprints, or other evidence. As in
the case of blunt force trauma discussed supra, Graham's tesimony regarding the bucket of
ligud which might have been used to clean up or destroy evidence, was cumulative of other
evidence. According to L€s own testimony, he admitted to the police that the bucket, water
and bleach were used to sanitize the crime scene.  Thus, Graham's testimony regarding the
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bucket of ligud was cumuative. Additiondly, the issue is procedurally barred because Le
offered no contemporaneous objection regarding Graham's dleged expert testimony about the
bucket and liquid.
186. We find the trid court summed up the issue nicdy during the hearing on post trial
moations.

It ssems to me that there wasn't any opinion evidence, expert evidence presented

through this witness that impacted in any way the defense of this of the

Defendant in this case.  What any opinions he gave would appear to me to be not

expert opinions, but opinions that any person could give. And if it was anything

tha he gave an opinion about, it was cumulatiive of other evidence that was

introduced. So | don't see that there was any prejudice to the Defendant in this

case.
We agree.

7. Did the court err in overruling defendant’s motion for mistrial when

the defendant was made aware that evidence was known to the State to

rebut a showing on the part of the defendant that he exhibited a character

for peacefulness?
187. During the gult phase of the trid, one of the prosecutors informed Le's counsdl tha
the State had recently recelved unverified information “about Mr. Le having gang involvement
and activity with drugs” If the information could be verified, the State intended to use it to
rebut any evidence Le migt present as to his character for peacefulness. The prosecutor
informed the court tha an investigator was contacting an inmate at the Harrison County jail to
get verification. Le's counsd sated that he was unaware of any such information, and would

need to be informed before starting Le's case-in-chief. The court agreed to take the matter up

when the State rested in the guilt phase of the trid.
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188. When the State rested, the court ingtructed the prosecutor to attempt to get the
requested information regarding Le's possble gang and drug involvement.  Following the
recess, the prosecutor admitted that he did not have credible evidence of the gang activity. As
to drug activity, the trid court hdd: “I don't bdieve tha sdling drugs, while it is cetanly a
serious crime and is a crime, | don't think that goes - - would go to the issue of peace or
violence”
189. Le now raises the issue, claming he was entitted to a migrial because the prosecutor
did not produce the information. However, the record reflects that Le never requested a
midrid on this point. Therefore, this issue is proceduraly barred. Furthermore, Le has not
shown any violation of the rules or misconduct regarding this issue. It therefore has no merit.
8. Did the Court err in reversing its previous Order and in subsequently
holding that information concerning the defendant’s alleged, unrelated
past involvement with inmate Bob Cunningham in trading guns for drugs
could be used for impeachment as to the defendant’s character for
peacefulness?
190. During the quilt phase of the trial, the prosecutor informed Le's counsd and thetrid
court that the State had obtained new information from a federd inmate named Bob
Cunningham, who had made a statement to the FBI regarding drug dealings and the sales of guns
to Le for a gang war. The State intended to offer Cunningham as a rebuttal witness to any
evidence presented by Le of his character for peacefulness. After hearing the proffered

tedimony outsde the presence of the jury, the court ruled that the testimony was not

admissble during the guilt phase but that it may be admissible during the sentencing phase.
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91. Cunningham was never cdled as a witness in the trial. Nevertheless, citing Hickson
v. State, 697 So. 2d 391 (Miss. 1997), Le dams the trid court committed reversble error
by not conducting a balancing test on Cunningham’s proposed testimony. According to Hicks
on, “the trid court mugt make an on the record determination that the probative value of
admitting the evidence outweighs it prgudicia effect on the paty.” Le argues that, even
though Cunningham was not cdled, the threat that he might be caled was prgudicid. Le
dams he changed his plans to tedtify as to his character during the qult phase, and cal his
mother to testify asto his character for peacefulness during the sentencing phase.

192. As daed, the trid court had ruled the testimony inadmissible in the guilt phase. Thus,
the threat of Cunningham’'s testimony did not prevent Le from testifying during the guilt phase.
Furthermore, the trid court did not rule the testimony admissble during the sentencing phase,
but rather deferred his ruling. Le cams he was entitled to an immediate ruling, and that the
trid court should not have deferred the decison. This, Le cams, left him in “limbo,” chilling
his right to tedtify and to present evidence on his behdf. The record reflects, however, that
before the jury was brought in for the sentencing phase, the trid court questioned the State and
the defense about any matters that needed to be taken up outside the jury’s presence. The State
informed the court that Cunningham was a possible witness for rebuttal purposes only. The
trid court then stated that it would explain to the jury that this was the sentencing phase of the
trid, and tha the State would have an opportunity to make an opening statement, and then they

would proceed with any other evidence.
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193.  When the court asked L€'s counsdl if he was ready to proceed, he did not object to, nor
request a ruling on the admisshility of, Cunningham’'s proposed tesimony. Instead, he
informed the court that he was ready to go forward. Cunningham did not tedtify. Le did not
proffer any proposed testimony from himsdf or his mother. In Rushing v. State, 711 So. 2d
450 (Miss. 1998), this Court stated:

We ‘cannot decide an issue based on assertions in the briefs aone; rather, issues
must be proven by the record.” Medina [v. State], 688 So. 2d [727], 732 [(Miss.
1996)]. In Welcher v. State, 697 So. 2d 1087, 1095 (Miss. 1997), where the
defendant clamed that he was denied the opportunity to testify because the
judge declined to make a blanket ruling on his motion in liming regarding the
admisshility of prior bad acts, we further found that the assgnment of error was
proceduraly barred because of Welcher's failure to make a proffer of the
testimony he would have presented.

*k*

While . . . the content of the defendant’s testimony may be of litle assstance
to the trid court in making a decison on admisshility, the requirement of a
proffer serves two purposes. It provides a modicum of assurance tha the
requested ruling is not purdy advisory and, most importantly, it provides a bass
for this court’' s harmless error andysis. [Welcher, 697 So. 2d at 1095].

*k*

As we further stated in Heidelberg v. State, 584 So. 2d 393, 395 (Miss. 1991),
a defendant mugt preserve for the record ‘subgstantid and detailed evidence' of
what he would have tedified since . . . ‘if a defendant in fact has nothing of
subgtance to say in his own defense, we are hardly likely to give the time of day
to his suggestion that his rignt of dlocation was chilled by the foreknowledge
that the prosecution would present his prior conviction.’

Rushing, 711 So. 2d at 456.
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194. We therefore hold this issue is proceduraly barred.  Furthermore, “[procedural bar
notwithstanding, we cannot hold the drcuit court in error for faling to rue on the
admissbility of any prior bad acts or previous convictions until the State seeks to introduce
such evidence” 1d. (dting Welcher, 697 So. 2d at 1095). For the reasons stated, this issue
iswithout merit.

9. Did the Court er in overruling defendant’'s motion to preclude
admission of the statement made by the deceased co-defendant, Nan Than?

195. Before Than committed suicide, he made certain Statements to law enforcement which
the State intended to use agangt Le. Le objected, claming use of the statement would violate
his conditutionad right to confront the deceased witness. However, the trid court was
informed that Le, himsdf, intended to introduce certain statements dlegedly made by Than to
inmates. After hearing argument and considering the matter, the triad court stated:
[If you offer the testimony of someone under the hearsay exception, that this
witness is now deceased and of course unavalable to testify. If you offer
tesimony of his gatement as to wha he may have said to these inmates, then |
bdieve the defense - - | mean, | believe the State, in rebuttal to that -- defense
of that, could offer the daement tha the co-defendant made to law
enforcement.  Now, | haven't looked at that statement. It may be that some of
it would have to be redacted. | don't know that it would or not, and | don’t know
exactly how that could be done, but | beieve they would be entitled to put forth
any evidence that would impeach what was said to these other witnesses.
196. After Le offered into evidence aleged statements of Than to other inmates, the State
moved to introduce, in rebutta, a tape recording and transcript of Than's datement to law

enforcement.  After reviewing the transcript, the trial court ruled the statement was admissible,
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and that the court would provide a limiting instructiorf to the jury, advisng that the statement
was beng admitted for the limited purpose of weighing the credibility of Than's statements to
theinmates.

197. Le now tdls us that the trid court violated his congitutiond right to confront Than, and
further that the statement was hearsay which did not fdl within any hearsay exception. Le cites
Lee v. Illinois, 476 U.S. 530, 541, 106 S.C. 2056, 90 LED.2d 514, 526 (1986), and
Williamson v. United States, 512 U.S. 594, 114 S.C. 2431, 129 LED.2d 476 (1994), in
support of his pogtion. However, the statements in issue in those cases were not offered in
rebuttal, which distinguishes them from the case sub judicee We find better counsd from
Jordan v. State, 728 So. 2d 1088 (Miss. 1998), in which this Court considered and rejected
the same argument presented by Le. In Jordan, the defense cdled a godmouth, Charlie
McCree, who tedtified about an aleged statement made by Fontrdl Edwards, who was
unavalable at trid. In rebuttd, the State called the Sheriff to testify as to a statement Edwards
made to law enforcement shortly after his arrest. Finding no error in the decison of the tria

court in Jordan to admit the satement, this Court held:

The limiting ingtruction was as follows:

Let me givethisindruction to the jury onthistape. Thisis the tape taken by the officers
from Mr. Than who was the co-defendant in the case. And it isadmitted for the limited
purpose on the issue of the credibility of Mr. Than in regard to his other statements that
have been testified about. 1t should not be considered by you as evidence on the issue of
the guilty or innocence of the defendant. It just goesto the issue of the credibility of the
previous comments that were made by Than.
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Jordan asserts the tesimony of Sheriff Cross conssted of inadmissable
hearsay which should have been excluded by the trid judge. He further clams
the admisson of Crosss tesdimony violaled his right to confrontation under
both the United States and Misdssppi Conditutions. We disagree. The
tetimony of Sheriff Cross was properly admitted to impeach the credibility of
Frontrdl Edwards pursuant to Miss. R. Evid. 806, which provides in pertinent

part;

When a hearsay daement, or a statement defined in rule
801(d)(2), ©, (D), or (E), has been admitted in evidence, the
credibility of the declarant may be attacked, and if attacked may
be supported, by any evidence which would be admissble for
those purposesiif the declarant had tetified as awitness.

If the declarant, Frontrdl Edwards, had tedified as a witness for the
defense, the State would then be permitted to cross examine Edwards or call
another witness to the stand to attack Edwards credibility . However, since
Edwards was unavailable as a witness, the defense was dlowed to introduce
hearsay satements into evidence through the testimony of Charlie McCree
Miss. R. Evid. 804(b)(3). In accordance with Rule 806, the trial judge then
dlowed the State to cdl Sheriff Cross in order to atack the credibility of the
declarant as if the declarant had tedtified as to the prior satements. We find no
error by the lower court in this respect.

Jordan asserts the admisson of Edwards statements by way of Sheriff
Cross violates his condtitutiond right to confront the witness againg him.  The
Confrontation Clause of the Sxth Amendment of the United States Condtitution
provides, “In dl crimind prosecutions, the accused shdl enjoy the right . . .to
be confronted with the witnesses againg him.”  Article 3, Section 26 of the
Missssppi Conditution contans an dmodst identicad provison. In Lanier v.
State, 533 So.2d 473 (Miss.1988) we relied on the United States Supreme
Court's interpretation of the confrontation clause, daing the purpose of the
confrontation clause is fufillment of the * ‘misson . . . to advance the accuracy
of the truth determining process . . .by assuring that the trier of fact has a
satisfactory basis for evauaing the trust of a prior statement.” ” Lanier, 533
So.2d at 488 (quoting LaFave and Isragl Crimina procedure § 23.3(d) at 877-78
(1985) (quoting California v. Green, 399 U.S. 149, 90 S.Ct. 1930, 26 L.Ed.2d
489 (1970)). Counsd for the defendant was aware that Frontrell Edwards was
unavalable as a witness, but nevertheless placed Chalie McCree on the witness
dand to introduce statements made by Edwards which favored the defendant. It
is rationdly incondgent and conditutionaly wanting for defense counsd to
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now ague that the subsequent introduction of Edwards statements which
disfavored the defendant was in violation of the defendant's right to confront
Edwards through the defense opened the door with Chalie McCree's testimony.
We find no error due to lack of cross-examination under the facts presented.
Jordan, 728 So. 2d at 1096-97.
198. We recognize that Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d
177 (2004), prohibits the introduction of testimonia out-of-court statements under the
Confrontation Clause, unless the defendant had prior opportunity for cross-examination.
However, Crawford is disinguishable from the case sub judice for two reasons. Fird, unlike
the satement in Crawford, Tran's statement was offered by the State only in rebutta. In his
case-in-chief, Le called witnesses to testify about Tran's statements. In doing so, Le opened
the door for the State to cal a rebutta witness to contradict the defense witnesses testimony
about Tran's datements. Secondly, in the case sub judice, the trid court gave a limiting
indruction to the jury which explained that Tran's statement to law enforcement was not to be
considered in determining L€'s quilt or innocence, but was only to be considered for limited
purposes of determining the credibility of Tran's statements.
199. Le further contends that, even if such statements are dlowed for impeachment purposes,
the prosecutor used the statement under guise of impeachment.
1100. It is true that this Court has hdd “a prosecutor may not use prior statements of a witness
‘under guise of impeachment for the primary purpose of placing before the jury subgtantive

evidence which is not otherwise admissble’” Harrison v. State, 534 So. 2d 175, 178 (Miss.

1998) (citing United States v. Livingston, 816 F.2d 184, 192 (5th Cir. 1987)). However, we
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find no mait to this argument.  Le presents nothing which indicates the prosecutor’s purpose
was different from that stated to the court. Had Le not placed into evidence the statements of

the inmates, the State would not have been dlowed to use Tran's statement to law enforcement.

1101. For the reasons stated, we find no merit to this assgnment of error.

10. Is the sentence of death excessive or disproportionate to the penalty
imposed in smilar cases consdering both the crime and the defendant?

7102. Le contends that his death sentence was disproportionate, and that the evidence was
insUfficdent for a jury to find that he intended a killing take place. Le further contends that
Missssppi’s death pendty datute is unconditutiond as gpplied to felony capita murder, and
that his conviction was in violaion of the Eighth and Fourteenth Amendments to the
Congtitution of the United States.
Whether the Statute is Unconstitutional

1103. Le argues that — even though in Grayson v. State, 806 So. 2d 241, 252 (Miss. 2001),
this Court hdd Miss. Code Amn. 8§ 97-3-19(2)(e) conditutiondly sound — nevertheess,
Missssppi’s current jurisprudence equates felony participation with the leve of culpability
required to impose the death pendty. Thus, Le argues, smply contemplating that lethd force
will be used in the commission of a felony does not rise to the same level of culpability as that
required by the United States Conditution and Eighth Amendment jurisprudence.  Citing

Enmund v. Florida, 458 U.S. 781, 797, 102 S.Ct. 3368, 3376, 73 L. Ed. 2d 1140 (1982) and

Tison v. Arizona, 481 U.S. 137 (1987), Le says the Eighth Amendment does not permit the

42



impogtion of the death pendty on a person who only aids and abets the commission of a
fdony, but who does not himsdf, kill, attempt to kill, or intend that a killing take place, or
intend that lethd force will be employed.
1104. To address Le's argument, we fird turn to the statutes which permit capital punishment.
Miss. Code Ann. 8 97-3-19(2)(e) (Rev. 2000) provides:
(2) The killing of a human being without the authority of law by any means or in
any manner shdl be capita murder in the following cases:
() When done with or without any design to effect desth, by any person engaged in the
commission of the crime of rape, burglary, kidnaping, arson, robbery, . . .
Miss. Code Ann. 8§ 99-19-101(5)(d) (Rev. 2000) provides:
Aggravating circumstances shdl be limited to the following:
(d) The capitd offense was committed while the defendant was engaged, or was
an accomplice, in the commisson of, or an attempt to commit, or flight after
committing or dtempting to commit, any robbery, rape, arson, burglary,
kidnaping, . . .
Miss. Code Ann. 8§ 99-19-101(7) (Rev. 2000) provides:

In order to return and impose a sentence of death the jury must make a written
finding of one or more of the following:

(a) The defendant actudly killed;

(b) The defendant attempted to kill;

© The defendant intended that a killing take place;

(d) The defendant contemplated that letha force would be employed.
9105. Contrary to Le's argument, this Court has uphed the conditutiondity of Miss. Code
Ann. 8 99-19-101. Grayson, 806 So. 2d at 252 (citing Holland v. State, 705 So. 2d 307, 320
(Miss. 1997)). Le contends, however, that this Court fals to gpply the rule announced in

Enmund, and darified in Tison, as it gpplies to fdony capital murder. In Enmund, the United
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States Supreme Court hdd that the Eighth Amendment does not permit the impostion of the
death pendty on one “who ads and abets a fdony in the course of which a murder is committed
by others but who does not himsdf kill, attempt to kill, or intend that a killing take place or that
lethd force will be employed.” Enmund, 458 U.S. at 797.

1106. In Tison, the United States Supreme Court addressed a death penaty decision by the
Arizona Supreme Court. The Tison Court discussed the Edmund intent requirement, stating:

[T]he Arizona Supreme Court attempted to reformulate “attempt to kill” as a
species of foreseeability. The Arizona Supreme Court wrote:  “Intend [dc] to
kill includes the dtudion in which the defendant intended, contemplated, or
anticipated that letha force would or might be used or that life would or might
be taken in accomplishing the undelying felony.” 142 Ariz, a 456, 690 P.2d,
a 757.

This definition of intent is broader than that described by the Enmund Court.
Participants in violent felonies like armed robberies can frequently ‘anticipat[€]
that letha force . . . might be used . . . in accomplishing the underlying felony.’
Enmund himsdf may wdl have so anticipated.  Indeed, the possbility of
bloodshed is inheent in the commisson of any violent fedony and this
posshility is generdly foreseeable and foreseen; it is one principa reason that
fdons arm themsdves. The Arizona Supreme Court's atempted reformation
of intent to kill amounts to litle more than a restatement of the felony-murder
rue itsdf. Petitioners do not fdl within the ‘intent to kill' category of felony
murderers for which Enmund explictly finds the death pendty permissble
under the Eighth Amendment.

Tison, 481 U.S. a 150-51. The Supreme Court concluded: “We will not attempt to precisdy
delineate the particular types of conduct and states of mind warranting impostion of the death
pendty here.  Rather, we smply hold that maor participation in the fdony committed,
combined with reckless indifference to human life, is sufficent to satisfy the Enmund

culpability requirement.” 1d. at 158.



9107. We do not find that Tison's redrictive language insulates Le from the death pendty.

This Court has repeatedly held that

MisSsspp’'s capitd sentencing scheme, as a whole, is conditutiond.
Woodward v. State, 726 So. 2d at 528. See Lockett v. State, 614 So. 2d 888,
897 (Miss. 1992); Coleman v. State, 378 So. 2d 640, 647 (Miss. 1979);
Washington v. State, 361 So. 2d 61, 65 (Miss. 1978).

In support of his podtion that the death pendty is uncongitutiond,
Stevens cites the United States Supreme Court case Tison v. Arizona, 481 U.S.
137, 107 S.Ct. 1676, 95 L.Ed.2d 127 (1987). The Court in Tison hdd that a
defendant mug “knowingly engage in crimind activities known to cary a grave
risk of death.” Tison v. Arizona, 481 U.S. at 157-58, 107 S.Ct. at 1687-88.
However, Tison addressed an Arizona statute which dlowed capital punishment
for reckless disregard for life. 1d.

This is not the dtuation in the case sub judice. First, reckless disregard
for human life is not an aspect of Missssppi’s capita sentencing scheme. See
Miss. Code Ann. § 97-3-19 (2000).

* * %

In Missssppi, the capital punishment state Miss. Code Anmn. § 99-19-
107(a)-(d) provides that in order to return and impose a sentence of death, the
jury must make awritten finding of one or more of the following factors:

(8 The defendant actudly killed;

(b) The defendant attempted to kill;

© The defendant intended that a killing take place;

(d) The defendant contemplated that lethd force would be employed.

Miss. Code Ann. § 99-19-107(a)-(d)(2000).

The State must only prove one of the four facts. It is not necessary that
the State prove intent where the vicim was actudly killed. Lockett v. State, 517
So. 2d 1317, 1338 (Miss. 1987); Jordan v. State, 464 So. 2d 475, 479-
80(Miss. 1985); Williams v. State, 445 So. 2d 798, 807 (Miss. 1984). Miss.
Code Ann. 8§ 99-19-101(7) only requires that one of the factors be found to
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support a death sentence.  Smith v. State, 729 So. 2d 1191, 1218-19 (Miss.
1998); Bell v. State, 725 So. 2d 836, 860-61 (Mis.. 1998).

We find tha Steven's agument regading the unconditutiondity of
Mississppi’s capitd sentencing scheme is whally without merit.

Stevensv. State, 806 So. 2d at 1052-53.
1108. ThisCourt dso heldin Evansyv. State, 725 So. 2d 613, 684 (Miss. 1997):

Missssippi requires more than smple fedony murder to sentence a defendant
to desth. Miss. Code Ann. § 99-19-101 dlows a jury to consider as an
aggravating circumdance the fact that a murder was committed while the
defendant was engaged in the commisson of fdony. However, after Enmund
and the amendments to our sentencing scheme, that fact done is insufficent to
impose the death pendty. Rather, a jury mug find that the defendant actudly
killed, attempted to kill, intended that a killing take place, or contemplated that
lethd force would be employed in order to impose a death sentence. Our
sentencing  scheme, consstent with Tison, dlows a jury to condder as a
mitigating circumgance that the defendant was an accomplice whose
participation was relatively minor.

In lignt of Enmund and Tison, a critica review of our capital sentencing scheme
reveals no conditutiond infirmities

9109. Le€'s agument that he was guilty of nothing more than contemplation of letha forceis
without merit. Le's jury found more than that one Enmund factor. In fact, the jury found
beyond a reasonable doubt that Le (1) attempted to kill; (2) intended the killing; and (3)
contemplated that lethd force would be employed againg Thanh and Minh. In addition, the jury
found beyond a reasonable doubt that Le (1) intended the killing and (2) contemplated that
lethd force would be employed agang Thuy.  Therefore, the jury found more than
contemplation that lethal force would be employed with regard to dl three murders.

Limiting Instruction
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9110. Le contends a limiting indruction should have been given, advising the jury that
contemplation — without more — was inauffidet to find that he intended a killing to take place.
Le cites Randall v. State, 806 So. 2d 185 (Miss. 2002), in support of this argument. In
Randall, this Court reversed the trid court because the additiona limiting indtruction was not
given to the jury. Randall, 806 So. 2d at 233. However, in Randall the jury did not find that
Randdl killed, attempted to kill or intended that a killing take place. Id. a 234. Thus, Randall
is didinguishable from the facts before us. The State argues that Randall is further

diginguished from the case sub judice because there was sufficient evidence to support the
jury verdict, and because the jury found more than the contemplation of letha force,

111. InSimmonsyv. State, 869 So. 2d 995, 1007 (Miss. 2004), this Court stated:

The Court has dso found the death penaty not to be proportionate for an aider
and abetter who is not the actud killer in several other cases. Smith v. State,
729 So. 2d 1191 (Miss. 1991); Ballenger v. State, 667 So. 2d 1242 (Miss.
1999); Carr v. State, 655 So. 2d 824 (Miss. 1995); Abram v. State, 606 So. 2d
1015 (Miss. 1992); Leatherwood v. State 435 So. 2d 645 (Miss. 1983).

Smmons dso cites Randall v. State, 806 So. 2d 185 (Miss. 2001),
where this Court found that, where there was no proof as to who actually killed
the vicim, and the other co-defendant received sentences of less than death, and
the jury only found that Randal contemplated that letha force would be used
and nothing €ese, then the death sentence was disproportionate.  While
Smmons's case does have smilarities to Randall, [dc] the case a bar, as this
Court noted on direct apped, the jury found that Simmors intended the killing
of Jfey Wolfe to take place, in addition to findng tha Smmons
contemplated that lethd force would be employed. This Court specificaly
found that under these circumstances the death penalty was not disproportionate.

f112. L€'s jury found that he intended the killings to take place. Our standard of review of a

jury’sfindingsis as follows:
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On apped, ‘we review the evidence and reasonable inferences which may be
drawn therefrom in the ligt most consgtent with the verdict. We have no
authority to disturb the [jury] verdict short of a concluson on our part that upon
the evidence, taken in the lignt most favorable to the verdict, no rationa trier of
fact could have found that fact a issue beyond a reasonable doubt.” White v.
State, 532 So. 2d 1207, 1220 (Miss. 1988). This is the guide for testing the
legd sufficiency of the evidence to support a finding under 899-19-101(7) . .

Smith v. State, 729 So. 2d 1191, 1218 (Miss. 1998).
1113. Furthermore, Le admitted, among other things, the following:

he knew Tran was armed with agun

heinflicted injuries on the victims

he helped hogtie the victims

he covered the mother’ s head with a bag and tried to choke her

he was in the house with the victims for gpproximatdy 4 hours

he and Tran used bleach and water to attempt to clean up the crime scene.
9114. Furthermore, the State contends the jury could have inferred from the evidence that
more than one person would have been necessry to hogtie and kill dl three victims, that
something would have to be done to the vicims because they knew Tran's face very wdl and
that if he tried to kill one of the victims that he intended for al of them to bekilled.
1115. Additiondly, we note that Le did not request a limting instruction at tria and,
therefore, is procedurdly barred from rasng the issue now. We find, however, that even if
no procedurd bar existed, thisissue is without merit.

Disproportionate Sentencing
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1116. As dated supra, the capitd murder statutes are congtitutional and do not violate the
Eighth or Fourteenth Amendments to the United States Conditution. The jury was properly
instructed as to the law and returned a verdict of guilty on dl three counts of capital murder.
Therefore, we cannot say that the sentence of death was digproportionate.
Miss. Code Ann. § 99-19-105(3)
117. Under Miss. Code Ann. § 99-19-105(3), this Court is required to examine the following
factors with regard to a sentence of degth:
(8 Whether the sentence of desth was imposed under the influence of passion,
prejudice or any other arbitrary factor;
(b) Whether the evidence supports the jury’s or judge's finding of a statutory
aggravating circumstance as enumerated in Section 99-19-101;
© Whether the sentence of death is excessve or disproportionate to the penaty
imposed in similar cases, consdering both the crime and the defendant; and
(d) Shoud one or more of the aggravating circumstances be found invaid on
apped, the Missssppi Supreme Court shdl determine whether the remaining
aggravding circumgances are outweighed by the mitigating circumstances or
whether the incluson of any invalid circumstance was harmless error, or both.
1118. Le has not presented any evidence that his sentence was imposed under the influence
of passon, pregudice, or any other arbitrary factor, and there is no evidence in the record tha
Le's sentence was imposed under such influeces.  With regard to the finding of the statutory
aggravating circumstance, the evidence supports the finding that Le committed the offense
while committing a robbery. Findly, as discussed supra, and consdering the cime and the
defendant, the sentence of deeth is not disproportionate to the penaty imposed in smilar
cases. (See attached Appendix).

11. Did the Court err in refusing instructions submitted by the defense?
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1119. Wishing the jury to consder his dleged peaceful character, Le proposed threejury
indructions which provided:
D-14
The Court ingructs the Jury that good character may in itsaf create a reasonable
doubt, when otherwise no such doubt would exigt. If in the judgment of the jury,
the evidence of good character raised a reasonable doubt against any evidence
introduced by the prosecution, you have the right to entertain such doubt, and the
Defendant should have the benefit of it.
D-15

The Court ingructs the Jury that in case of doubt, Thong L€s previous good
reputation for peacefulness should turn the scde in hisfavor.

D-16
The Court indructs the Jury that the word “willful” as used in these indructions
of lav means “intentiond.” This word is further defined to mean “intending the
result which actualy comesto pass’.

1120. Our standard of review of aleged eror in a trid court's denial of proposed jury

indructionsis, asfollows:
Jury instructions are to be read together and taken as a whole with no one
ingruction taken out of context. A defendant is entitled to have jury ingtructions
given which present his theory of the case, however, this entittement is limited
in that the court may refuse an indruction which incorrectly states the law, is
covered farly esewhere in the indructions, or is without foundeaion in the
evidence. Humphrey v. State, 759 So. 2d 368, 380 (Miss. 2000) (citing Heidel
v. State, 587 So. 2d 835, 842 (Miss. 1991)).

Austin v. State, 784 So. 2d 186, 193 (Miss. 2001).

1121. Inrefusing proposed jury ingtruction D-14, the tria court stated:
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THE COURT: I'll refuse this. The evidence of good character should go to the
jury without any intimetion of the Court of its vaue. That's just like any other
factor. That'sLampkin v. State, 59 So. 2d 335.

1122. After refusng proposed D-14, the trid court immediately considered Le'sproposed
jury ingruction D-15. The following exchange took place:

MR. MILLER: Same thing, Judge, incorrect Statement of the law; that is,
previous good reputation for peacefulness should turn the scalein its favor.

THE COURT: I'll refuse that.
1123. Le contends that denying the indruction of peacefulness hindered the defense because
it prevented the jury from knowing that the defendant’s peacefulness was something that could

be consdered when evaduating his guilt. However, this Court stated in Lampkin:

Evidence of good character of the accused should go to the jury as any other
fact, and its influence in the determination of a case should be left to the jury,
without any intimetion of the court of its vdue. The court should not tel the
jury that satisfactory evidence of the good character of the accused is or is not
auffident to raise a reasonable doubt of his guilt. The jury is to have the
evidence as an ad to edimate to the other evidence, and by the light of the
whole to reach averdict.

Lampkin v. State, 59 So. 2d 335 (Miss. 1952) (citations omitted).

1124. When the trid court next discussed L€'s proposed jury instruction D-16, the State
offered the following objection:
THE COURT: All right. D-16?

MR. MILLER: | object. | think it's improper to say that he intends the result
which actudly comes to pass is not true. If Mr. Nicholson and | decide to come
to your house and rob you, and | kill you, but he's there participating in the
robbery, we're both guilty of capita murder. He does not have to intend at that
point in time that we're going to kill you. That's the whole thing behind a capita
murder. It doesn’t require any intent whatsoever.
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THE COURT: It doesn't require - It's with or without design to effect death, |
think.

MR. MILLER: That's exactly right. You don't have to have intent. That's the
separation of capital murder from regular murder.

MR. CONANT: | would just say then that he may be improperly indicted because
the indicment says willfully caused the deaths. And the definition of “willful”
comes right out of Blacks Law Dictionary. It's, you know, Black letter law. The
indictment does not read that he's charged as having willfully committed these
crimes.

THE COURT: Let melook a those ingructions again.
MR. MILLER: The law iswithout the intent.

MR. CONANT: You're correct that the law says with or without. I'm talking
about where he Started.

THE COURT: Let's jud pass that for a minute and I'll look at that a little more.

*k*

MR. MILLER: On that willfu, if hell look at the indictments, the indictments
say, willfuly, unlawfully and fdonioudy without authority of law, and with or
without any design to effect the death. And that's exactly why you don’'t get an
ingruction like that in acapital murder case.

THE COURT: Let me just take a minute. Let me have the given ingtructions. Al
right. D-16, willfully I think is a correct satement of the lawv and I’ll giveit.

MR. MILLER: Judge, | think it's improper. | mean, you're going to confuse the
jury. It does not have to be - He does not have to intend the result which actually
comes to pass.

THE COURT: Wdll, S-3(B) says, willfully, unlawfully. and felonioudly.
MR. MILLER: | know it does, but you're adding something - a burden to the
State that's not there in the law. It's with or without deiberate design. They

don't have to have a deliberate design to kill. That's the whole thing. You don't
have to intend to kill anybody. If you did, then you're going back to the regular
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murder statute.  The whole thing behind the fdony murder, or capitd murder is
you don't have to intend to kil anybody. | commit a sexud battery and
somebody dies, wdl, | didn't intend to kill her, but if she dies, that's capita
murder. You might as well just direct a verdict on the capitd murder charge and
go for murder if you're going to give this.

THE COURT: | think redly I’'m going to refuse it. After looking a it, D-16, and
looking at the indictment, | think the indiccment cdlearly sets forth the elements,
and so | think it would just be something that might be confusing to the jury. I'm
going to refuseit.

1125. Le contends that by denying the willfulness indruction, the trial court prevented the jury
from understanding the meaning of the word in the context of capital murder. The State points
out that the jury was properly indructed on the degree of intent necessary for a conviction.
Jury Ingtruction 2 (S-3b) provided:

The Defendant, Thong Le, has been charged in the indictment in Count | with the
caime of Cgpitd Murder for having killed Minh Hieu Thi Huynh during the
commission of the crime of Robbery.

If you find that from the evidence in this case beyond a reasonable doulbt:

(1) The incident in this case occurred on or about November 2, 2001, in Jackson
County, Missssppi.

(2) Minh Hieu Thi Huynh, was aliving human being;

(3 The Defendat did wilfully, unlawfully, and fdonioudy, with or without
deliberate desgn by his own act or by acting in concet with or ading and
abetting ancther, did kill, without authority of law, Minh Hieu Thi Huynh; and

(4) Tha the killing of Minh Hieu Thi Huynh occurred while the Defendant was
engaged in the commisson of the crime of Robbery;

then you shdl find the Defendant, Thong Le guilty of Capita Murder.
If the State has faled to prove any one or more of the above dements beyond

a reasonable doubt, then you shdl find the defendant not guilty of Capitd
Murder.
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1126. Ingtruction S-4b and S-5b are the same as S-3b, except S-4b addresses the death of Thuy
Hang Hugnh Nguyen, and S-5b addresses the degth of Thanh Truc Huynh Nguyen.
1127. We find these indructions properly informed the jury of the elements of capita
murder. They closdy track the language of the gpplicable dtatutes, they were not confusing,
and they defined the crimes for which Le was charged.
1128. Viewing the jury indructions as a whole, we find the jury was properly ingructed asto
the dements of capitd murder, including the dement of intent. We therefore find no merit
to this assgnment of error.
12. Was the defendant denied effective assistance of counsel as a result of
defense counsdl’s failure to call any witnesses during the penalty phase of
thetrial.
1129. During the penalty phase of the trid, Le's counsd cdled no witnesses. In imposing the
death pendty, the jury found that “there are insuffident mitigaing circumstances to outweigh
the aggravating circumgtances” As a result, Lee now assarts that he was denied effective
assstance of counsd.
1130. We are indructed by Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984), to reverse a conviction where defense counsd’s performance was
deficient, and the deficiency prejudiced the defense such that there is a reasonable probability
that, but for the erors of the defense counsd, the outcome of the trid would have been
different.
1131. Le points out that on August 20, 2002, defense counsd served the prosecutor with a

subpoena to appear as a witness in the sentencing phase of the trid regarding a conversation
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that took place in which the prosecutor informed the defense counsd that the father and
husband of the vidims returned to Vietnam and did not want to come back to actively pursue
the death pendty. However, the prosecutor advised the Court that this information was
hearsay, but that it could be brought in through an FBI agent. The defense counsdl failed to call
the agent to tedtify in sentencing.

1132. The record shows that prior to opening Statements, the State infformed the trial court
that the defense had subpoenaed the prosecutor who was trying Le's case. The District
Attorney explained to the Court that he had told defense counsd during plea negotiations that
the vicims husband and father had left the United States and gone to Vietnam, and that he did
not wish to return to pursue the death pendty. The prosecutor stated that this was “hearsay,”
and that he had never spoken with the victims husband and father. The prosecutor further
stated that another witness had advised the State that an FBI agent had spoken with the victims
family member and that he was neither for or against the death pendty. The prosecutor argued
that the defense could question the other witness about the wishes of the vicdims family.
Defense counsdl responded that the other witness had never made these statements to the
defense, and that the prosecutor had made the statement about the wishes of the victims family
as a representative of the State, that the Didtrict Attorney would be caled to testify in that
capacity in the sentencing phase.  The trid judge held that the defense could dicit testimony
about the victims family’s wishes through another witness, and that there was no reason for

the Didtrict Attorney to be caled.
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1133. Then, during the opening datement of the sentencing phase, the State made the
following statement, in pertinent part:

Now, you may say, wel, why don't we have family members. You notice there

are just not any out there, because they’'re either dead or back in Vietham. It's

not because we wouldn't want to. The dStuation we have here is we're going to

rest on what we've presented to you, ladies and gentlemen. So when | stand up

and ask to reintroduce dl the evidence, you will understand why.
1134. Le€'s counsd was fully aware of the statement made by the father and husband of the
vicims He chose not to introduce the statements, presumably for reasons of triad drategy.
In any case, regardless of his counsd’s reason, we find no prgudice to Le for failure of his
counsdl to make the jury aware that the father and husband of the victims went back to Vietnam,
and did not want to testify.
1135. Le contends that his trid counsdl did not offer even a sdintilla of evidence during the
pendty phase, and the failure to do so made it appear to the jury that there was nothing good
that could be sad about the defendart. He contends that both he and his mother were readily
available to tedtify.
1136. The record demondtrates that the trid judge spoke to Le about his right to testify on his
own behdf. The record shows that the trid judge explained to Le that he had the right to
tedtify, but that he was not required to do so, and that it was his choice whether or not to
tedify. The trid judge explained to Le that if he chose not to tedtify, the State could not use
the fact that he did not tedtify aganst hm in any way. The trid judge also informed Le that if

he did choose to tedify, the State would be dlowed to cross-examine hm. Le sated that he

understood dl of this and then stated that his choice was that he would not testify on his own
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bendf. Le further dtated that he had discussed this choice with his atorney, and tha he
understood his rights.
1137. The record clearly demongrates that Le's falure to testify on his own behaf washis
choice. The trid court carefully questioned Le to be sure he understood his right to tedtify,
or refran from taking the stand. In light of Le's decison not to tedtify, his counsd had no
ability to cdl him asawitness. Thus, on this point, we find no error.
138. Le dams that his counsd faled to properly investigate and pursue witnessesor
evidence for the pendty phase. However, Le provides us little hep in evduding this clam.
This Court has previoudy sated:
Where petitioner has given this Court such a sketchy outline of the investigation
performed by counsel without any way of knowing counsds impressions or the
reesons behind counsdls decisons, we ae left with the presumption that
counsel had this evidence, reviewed this evidence, and considered it, as a matter
of drategy, that it was in his clients best interet not to bring it out.
Notwithgtanding, we do not find that the evidence mentioned, even if it al had
been presented at sentencing was of a nature, in its entirety, to cast any doubt as

to the propriety of the jury’s verdict and, as a reault, this clam fals. See
Woodward, 843 So. 2d at 7.

Crawford v. State, 867 So. 2d 196, 218 (Miss. 2003), citing Holly v. State, 716 So.2d 979,
990-91 (Miss. 1998).
1139. This Court has dso hdd:

The sandard for determining if a defendant received effective assstance of
counsel is wdl settled. “The benchmark for judging any clam of
ineffectiveness [of counsd] mus be whether counsd’s conduct so undermined
the proper functioning of the adversaria process that the triad cannot be relied
on as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A defendant must demonstrate
that his counsd’s performance was deficient and that the deficiency preudiced
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the defense of the case. Id. a 687, 104 S.Ct. 2052. “Unless a defendant makes
both showings, it cannot be sad that the conviction or desth sentence resulted
from a breakdown in the adversary process tha renders the resut unreliable.”
Stringer v. State, 454 So. 2d 468, 477 (Miss. 1984) (citing Strickland v.
Washington, 466 U.S. a 687, 104 S.Ct. 2052). The focus of the inquiry must
be whether counsd’s assstace was reasonable considering all the
circumstances. 1d.

Burnsyv. State, 813 So. 2d 668, 673 (Miss. 2001).
1140. Le sums up his dam by dating that, for faling to present mitigation evidence at the
sentencing phase, induding the statement made by the father and husband, the testimony of his

mother and his own testimony, his counsel was ineffective. Le specificdly dates.

Clearly, the jury should have heard this testimony. A strategic choice cannot be
supported by a complete falure to call any witnesses particularly those who
dand readily avaladle in the courthouse to mitigate againg the death penalty.
The falure suredly made it appear to the jury that there was in fact nothing good
that could be said about the defendant even by his mother.

Legenerdly relieson Jonesv. Thigpen, 788 F.2d 1101, 1103 (5th Cir. 1986) which held:

Defense counsd ether neglected or ignored critical matters of mitigation a the
point when the jury was to decide whether to sentence Jones to death. We agree
with the didrict judge that this falure was professonally unreasonable, and that
it was prgudicid to the defendant in that there is a reasonable probability that
had this evidence been presented, the jury would have concluded that death was
not warranted.

1141. We find L€s case to be whally diginguishable from Jones, which involved falureto
present the mitigaing factors of age and mentd disdbilitiess which the Ffth Circuit

characterized asfollows:

He presented no proof to the jury of these mitigating factors of age and menta
disability. He presented no mitigating circumstances a  dl. When the
prosecution rested, he rested.
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At the habeas hearing in the federal digtrict court, a dinica psychologist who

had examined Jones tedified that his ful 1.Q. was less than 41, that he was

emotiondly disturbed, that he was severdy limited in his capacity to think and

did not understand what was happening around him. The psychologist and

psychiarig tedtifying for the State agreed that he was mentally retarded,

athough they thought his capacity exceeded the measure of histest results,
Id.
142. We acknowledge the United States Supreme Court’s decision in Wiggins v. Smith, 539
U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003), in which defense counsel’s decision not
to expand invedigaion of the defendant’s life history beyond the presentence investigation
report and department of socid services records was hdd to constitute ineffective assistance
of counsd. In Wiggins, the petitioner presented powerful mitigating evidence that defense
counsdl had failed to discover and present at his trial. Id. a 512, 2531.7 In light of the nature
and extent of this evidence, the Supreme Court held there was a reasonable probability that a
competent attorney would have presented this evidence and that a jury would have returned with
a different sentence. Id. a 513. However, Wiggins is disinguishable from the case sub judice.
Here, Le has not shown wha mitigating evidence his attorney failed to present a his

sentencing.  Le merely dates that his trid counsd should have cdled himsdf and his mother

to tedify. Additiondly, Le argues that his counsd was ineffective in faling to cdl an FBI

"Wiggins showed that defense counsd had failed to discover and present that he had
“experienced severe privation and abuse while in the custody of his acohalic, absentee mother and
physical torment, sexuad molestation, and repested rape while in foster care” Additiondly, Wiggins had
been homeless and was of diminished menta capacity. The Wiggins Court held that this was the kind
of persond higtory that is relevant to assessing a defendant’s mord culpability. 539 U.S. at 513 (citing
Penry v. Lynaugh, 492 U.S. 302, 319, 109 S.Ct. 2934, 106 L.Ed.2d 256).
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agent that would have tedtified about the victims family’s decison not to pursue the desath
pendty agangt Le.

1143. Le has not shown that his trid counsel was ineffective. Le's attorney demonstrated that
his falure to cdl Le and his mother was a srategic decison. Had defense counsd cdled Le
or Les mother to tedtify, he would have opened the door for harmful testimony about L€e's
dleged gang and drug activity. As for the falure to cdl the FBI agent, Le has not provided any
gpecific information with regard to the FBI agent or what his or her testimony would have been.
Without some demondration that this testimony would have been admissble, we cannot say
that there is a reasonable probability that the outcome of Le's trid would have been different.
1144. Le faled to demondrate ineffective assistance of counse under the Strickland
andyss tha is he has failed to demondtrate that, had his counsel called the witnesses, there
is a reasonable probability that the jury the outcome would have been different. Therefore, this
issue is without merit.

13. Was the defendant denied effective assistance of counsel as a result of
defense counseal’ sfailureto use peremptory challenges?

7145. L€'s counsd used deven of his twdve peremptory challenges. Le says thetwdfth
grike should have been used to remove juror number 23, who was the victim of three
robberies, or juror number 39, who was the brother-in-law of the Assistant Police Chief in
Ocean Springs, or jurors 11 or 23, who both dam they heard something about the case in news

media®

8_e dso points out that juror number 11's caller 1.D showed acall from “T. Le.”
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1146. Le cites Triplett v. State, 666 So. 2d 1356 (Miss. 1995), in which this Court reversed,
dating numerous acts of indfective assstance of counsd, induding the falure to pursue
chdlenges. Le then generdly aleges that he was prgudiced, and tha there is a reasonable
probability that the conduct affected the outcome of the tridl.

1147. In Triplett, the defense counsd falled “to perform any act basic to the defense of the
accused.” Id. at 1361. In fact, it was found that the trid counsd’s “falure to chdlenge a Sngle
prospective juror . . . srongly suggestfed] no preparation in the sdection of the jury.” Id. at
1361-62.

1148. L€'s counsd conducted an extensve voir dire. He chalenged certain jurors for cause,
and succesully defended some of the State's chdlenges for cause.  Additionally, L€'s
counsdl raised and argued a Batson chdlenge, and exercised eeven peremptory challenges on
the regular jury pane and al peremptory challenges available for the dternate jurors. He
moved to quash the venire and repeatedly moved for additiona peremptory challenges and
individud, sequestered voir dire.  We find this defense to be in stark contrast to the defense
inTriplett.

1149. Each of the jurors Le dams should have been struck stated in voir dire that they could
be far and impatid. Juror number 23, June Seymour, was questioned about the fact that she
had heard about the murders on the news, and the fact that she lived near the scene of the crime.
Seymour tedtified that she could be far and impartid and that this would not have any bearing

or effect on her decison in the case.  Seymour was aso questioned about the fact that she had
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been the vicim of several robberies that involved violence. Seymour again tedtified that this
would not have an effect on her decison-making ability as a juror because such events were
“a fact of life” Juror 39, George Short, testified that his brother-in-law was an assistant police
chief. When questioned, Short stated that this would have no bearing on his decison in this
case if cdled as a juror.  Juror Number 11, Tanya Cossey, testified that severd days after she
filled out her paperwork related to jury duty in the ingtant case, she saw a cdl from a resdence
in D’'lberville under the name “T. Le” Cossey stated that she did not speak to the caler, but
amply saw the name on her caler 1.D., and contacted the D.A.'s office. Cossey further stated
that no one in the D.A.’s office had discussed the case with her in any way. Cossey testified
that she thought that this was a coincidence, and that it would not have any affect on her
decison-meking ability as a juror. Cossey also stated that she had heard about the murders a
day or two after they occurred, but nothing she had heard would influence her decison in the
caseif cdled asjuror.
1150. In Wilcher v. State, 863 So. 2d 719 (Miss. 2003), this Court was faced with the same
issue.  Wilcher raised ineffective assstance of counsd because his attorney did not use al of
his peremptory challenges

despite three of the selected jurors being related to someone who was ether in

lav enforcement or an Assstant U.S. Attorney and an dternate juror selected

was a former federa prosecutor who had previousy prosecuted a capita murder

caein Cdifornia

Id. a 755. ThisCourt hdd:

The Hfth Circuit Court of Appeds consders an attorney’s actions during voir
dire to be a matter of tria srategy, which “cannot be the basis for a clam of
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ineffective assstance of counsel unless counsd’s tactics are shown to be ‘so
il chosen that it permeates that entire trid with obvious unfairess’” Teague
v. Scott, 60 F.3d 1167, 1172 (5th Cir. 1995) (quoting Garland v. Maggio, 717
F.2d 199, 206 (5th Cir. 1983)). Federa courts have held that an attorney’s
falure to exercise peremptory chdlenges does not give rise to a clam of
inffective assistance of counsd absent a showing that the defendant was
prgudiced by the counsd’s falure to exercise the chalenges United States
v. Taylor, 832 F.2d 1187 (10th Cir. 1987). See also Mattheson v. King, 751
F.2d 1432, 1438 (5th Cir. 1985).

Id. (ating Burnsyv. State, 813 So. 2d 668, 675-76 (Miss. 2001).

f151. This Court concluded: “Wilcher has not ‘overcome the presumption that, under the
circumgtances, the chdlenged action ‘might be considered sound trid drategy.”” I1d. a 755
(quoting Stringer, 454 So. 2d at 277 (quoting Strickland, 466 U.S. a 689, 104 S.Ct. 2052)).
152. As in Wilcher, each juror raised by Le was questioned during voir dire, andeach
concluded that they could be far and impatid if selected to st on the jury. Le fals to
demongtrate any prejudice as a result of his counsd’s failure to strike one of the enumerated
jurors. Ingtead, he generdly dleges that these deficiencies were prgudicia, and tha there is
a reasonable probability that the conduct affected the outcome of the trid. We find no merit
to L€ sargument.

14. Did the court err in admitting gruesome photographs into evidence?

1153. The trid court dlowed the State to place into evidence numerous photographs of the

victims. However, the only objection offered to the photographs was repetition.

63



1154. The prosecution stated that the photos of the victims were being offered to show the
postion of the bodies in reference to the room and show how the hands and feet were bound.
Further, according to the State, the photographs corroborated Graham’ s drawing.
1155. Le now argues that the photographs were not rdevant because nether the identity of the
vidims nor the manner of desth was contested. Le contends there was no need for the
photographs to explain to the jury how the victims were tied and injured, since al of those
facts were established through witnesses without the necessity of the photographs.
156. Miss. R. Evid. 403 provides that photographs should be excluded where their probative
vdue is outweighed by thar prgudicid impact. Furthermore, “photographs which are
gruesome or inflanmatory and lack an evidentiary purpose are dways inadmissble as
evidence” McFee v. State, 511 So. 2d 130, 134 (Miss. 1987). Le cites this rule, and points
out that “[t]he trid court must consider: (1) Whether the proof is absolute or in doubt as to
identity of the guilty party, as wel as, (2) whether the photographs are necessary evidence or
amply a ploy on the part of the prosecutor to arouse the passion and pregudice of the jury.”
McNeal v. State, 551 So. 2d 151 (Miss. 1989). Le further reminds us that this Court has held:

photographs of the victim should not ordinarily be admitted into evidence where

the killing is not contradicted or denied, and the corpus ddiciti and the identity

of the deceased have been established.
Sudduth v. State, 562 So. 2d 67, 70 (Miss. 1990). Findly, Le says the probative vaue of the

photographs was dradticaly reduced because he was willing to dipulate to the cause of death,

but we do not find in the record where he offered to do so.
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1157. In McNeal, the photographs were of a badly deteriorated body and included a“full-
color, close-up view of the [victim's] decomposed, maggot-infested skull.” McNeal, 551 So.
2d a 159. Holding that the trial court judge abused his discretion in admitting the photographs,
this Court commented that the photographs were among “some of the most gruesome
photographs ever presented to this Court.” | d.

1158. Regarding the admissibility of photographs, this Court has held:

In Westbrook v. State, 658 So.2d 847, 849 (Miss.1995), this Court found that
photographs of a vidim have evidentiary vadue when they ad in describing the
crcumstances of the killing, Williams v. State, 354 So.2d 266 (Miss.1978);
describe the location of the body and cause of death, Ashley v. State, 423 So.2d
1311 (Miss1982); or supplement or daify witness testimony, Hughes v.
State, 401 So.2d 1100 (Miss.1981).

The admisshility of photogrephs rests within the sound discretion of the tria
court. Jackson v. State, 672 So.2d 468, 485 (Miss.1996); Griffin v. State, 557
So. 2d 542, 549 (Miss1990); Mackbee v. State, 575 So.2d 16, 31
(Miss.1990); Boyd v. State, 523 So.2d 1037, 1039 (Miss.1988). Moreover, the
decison of the trid judge will be uphed unless there has been an abuse of
discretion. Westbrook, 658 So.2d at 849.

Gray v. State, 728 So0.2d 36, 57 (Miss.1998).

This standard is very dfficult to meet . In fact, the “ ' discretion of the trid
judge runs toward amost unlimited admissibility regardless of the
gruesomeness, repetitiveness, and the extenuation of probative vaue' “ Brown,
690 So.2d at 289; Holly, 671 So.2d a 41. “At this point in the development of
our case lav, no memingful limits exig in the so-cdled baance of
probative/prgjudicial  effect of photographs test.” Chase, 645 So.2d a 849
(quoting Williams v. State, 544 So.2d 782, 785 (Miss.1987) ).

Woodward v. State, 726 So. 2d 524, 535 (Miss. 1997).

Stevenson v. State, 733 So. 2d 177, 180 (Miss. 1998).
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1159. The photographs were used to corroborate the testimony of Graham and Dr. McGarry,
who conducted the autopsy. Graham used the photographs to demondrate what he found at the
caime scene and to explain his diagram of the crime scene, and McGarry used the photographs
to explan and describe the vicims injuries.  As such, Le was not unfairly preudiced by the
admisson of the photographs and, therefore, the trid court did not abuse its discretion in
admitting them into evidence. Therefore, thisissue is without merit.

15. Wasthe verdict against the overwhelming weight of the evidence?
1160. Le contends that the trid court erred when it denied the motion for a directed verdict
after the close of the State’'s case because the verdict is contrary to established law and against
the overwhelming weight of the evidence.
7161. Le contends that there is no physica evidence which refutes his contention that Tran
committed the murders whaly on his own. Le further daes that the only testimony
implicating him in the murders came from Tran and his own coerced confesson. Le cites
Wheeler v. State, 560 So. 2d 171 (Miss. 1991), in support of his contention that an aleged
accomplice s statement should aways be viewed with great care and caution.
1162. Le further contends that the State did not produce sufficdent evidence at trial to
establish beyond a reasonable doubt the he possessed the requisite intent to commit murder.
In Smith v. State, 802 So. 2d 82 (Miss. 2001) this Court held:

We proceed by consdering dl of the evidence--not just that supporting the case

for the prosecution--in the ligt most consgent with the verdict. We give the

prosecution the benefit of dl favorable inferences that may reasonably be drawn
from the evidence. If the facts and inferences so consdered point in favor of the
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accused with suffident force that reasonable men could not have found beyond
areasonable doubt that he was guilty, reversal and discharge are required.

Id. at 85.

7163. The denid of a motion for directed verdict and JNOV is a ruling on the sufficiency of
the evidence. The standard of review is.

[W]e mudt, with respect to each dement of the offense, consder al of the
evidencenot just the evidence which supports the case for the prosecution—n
the ligt most favorable to the verdict. The credible evidence which is
conggent with the guilt must be accepted as true. The prosecution must be
given the bendfit of dl favorable inferences that may reasonably be drawn from
the evidence. Matters regarding the weight and credibility to be accorded the
evidence are to be resolved by the juy. We may reverse only where, with
respect to one or more of the elements of the offense charged, the evidence so
considered is such that reasonable and fair-minded jurors could only find the
accused not gquilty.

Wetz v. State, 503 So. 2d 803, 807 (Miss. 1987)(citations omitted).

7164. The standard of review regarding the weight of the evidenceis

A motion for a new trid is addressed to the sound discretion of the trid judge
who may grant a new trid if he deems such is required in the interest of justice
or is the verdict is contrary to law or the weght of the evidence. The trid judge
should not order a new trid unless he is convinced that the verdict is so contrary
to the ovewhdming weight of the evidence that to dlow it to stand would be to
sanction an unconscionable injustice.

In reviewing this clam, this Court must accept as true the evidence
favorable to the State. This Court will reverse only when it is convinced that the
trid judge has abused his discretion.  Further, where there is conflicting
testimony, the jury isthe judge of the credibility of the witnesses.
Wetz 503 So. 2d at 812 (citations omitted).
1165. Le cites Miss. Code Ann § 97-3-19 (2)(e) (Rev. 2000) which defines capital murder

as. “The killing of a human being without the authority of lawv by aty means or in any manner
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dhdl be capitad murder . . . [w]hen done with or without any design to effect death, by any
person engaged in the commisson of the cime of rape, burglary, kidngoping, arson, robbery,
..." Le says he did not have the intent to kill. However, as discussed supra, Le participated in
the murders while committing a robbery. Intent to commit murder is not an dement of capitd
murder.  Furthermore, the jury specificadly found beyond a reasonable doubt that Le (1)
attempted to kill; (2) intended the killing; and (3) contemplated that lethal force would be
employed with regard to Thanh Truc Huynh Nguyen and Minh Hieu Thi Huynh. In addition, the
jury found beyond a reasonable doubt that Le: (1) intended the killing and (2) contemplated that
lethd force would be employed with regard to Thuy Hang Hugnh Nguyen. Thus, when
accepting the credible evidence of Le's guilt as true, and giving the State the benefit of dl
favorable inferences, we find there is suffidet evidence to support Le's conviction and the
verdict was not againgt the overwhelming weight of the evidence. Therefore, this issue is
without merit.
CONCLUSION
1166. For the reasons stated herein, we affirm L€' s conviction and sentence of degth.

1167. CONVICTION OF CAPITAL MURDER (THREE COUNTS) AND SENTENCE OF
DEATH BY LETHAL INJECTION, AFFIRMED.

WALLER AND COBB, P.JJ.,, EASLEY, CARLSON AND RANDOLPH, JJ,
CONCUR. SMITH, C.J., DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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